
To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Ann W Loomis (Services- 6)[ann.w.loomis@dom.com] 
Kopocis, Ken 
Sun 12/22/2013 4:09:21 PM 
RE: Letter to Administrator 

From: Ann W Loomis (Services- 6) [mailto:ann.w.loomis@dom.com] 
Sent: Saturday, December 21,2013 1:29PM 
To: Vaught, Laura; Kopocis, Ken 
Subject: Letter to Administrator 

Wanted to be sure you had a copy. 

Ann 

Sent from my iPhone 

Begin forwarded message: 

From: "Ball, Sarah" 
Date: December 20,2013 at 6:07:43 PM EST 

"'Furnari, 
"'Hix, Ron 

"'Boyd, 

ED_00011 OPST _00005279-00001 



FOIA 2014-009508 Interim 2 

Brad" "Holdsworth, Eric" 
Subject: FINAL 316(b) letter to Gina McCarthy 

TO: 316(b) Workgroup 

FROM: C. Richard Bozek 

SUBJECT: FINAL CEO Letter 

"Barlow, Chuck D. 
"Hildebrand Susan 

"Viator, 

Please find attached the 316(b) letter that was sent today to the White House, 
EPA and correspondents. We appreciate the hard work and coordination that it 
took to bring this effort to completion. Thank you to everyone for working under 
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and meeting a tight deadline. 

If you have any questions, please contact me at 202/508-5641; "-==~~=~ or 
Sarah Ball at 202/508-5208; Thank you. 

Rich 

CONFIDENTIALITY NOTICE: This e-mail and any attachments are for the exclusive and 
confidential use of the intended recipient. If you are not the intended recipient, please do not read, 
distribute or take action in reliance upon this message. If you have received this in error, please 
notify us immediately by return e-mail and promptly delete this message and its attachments from 
your computer system. 

CONFIDENTIALITY NOTICE: This electronic message contains information which may be 
legally confidential and/or privileged and does not in any case represent a firm ENERGY 
COMMODITY bid or offer relating thereto which binds the sender without an additional express 
written confirmation to that effect. The information is intended solely for the individual or entity 
named above and access by anyone else is unauthorized. If you are not the intended recipient, 
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any disclosure, copying, distribution, or use of the contents of this information is prohibited and 
may be unlawful. If you have received this electronic transmission in error, please reply 
immediately to the sender that you have received the message in error, and delete it. Thank you. 
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To: 
From: 

Garbow, Avi[Garbow.Avi@epa.gov] 
Kopocis, Ken 

Sent: 
Subject: 

5 

Wed 12/18/2013 12:40:45 AM 
Re: 316(b) 

From: Garbow, Avi 

Sent: Tuesday, December 17, 2013 6:43:43 PM 
To: Kopocis, Ken 
Subject: RE: 316(b) 

From: Kopocis, Ken 
Sent: Tuesday, December 17,2013 6:41PM 
To: Garbow, A vi 
Subject: Re: 316(b) 

From: Garbow, Avi 
Sent: Tuesday, December 17,2013 6:39:14 PM 
To: Kopocis, Ken 
Subject: RE: 316(b) 
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From: Kopocis, Ken 
Sent: Tuesday, December 17,2013 6:37PM 
To: Garbow, A vi 
Subject: 316(b) 

A vi, I would like to talk with you briefly on the subject of discussions with outside interests. 

Anytime after 7:45 tomorrow (Wednesday) is fine. 

Thanks, 

Ken 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Garbow, Avi[Garbow.Avi@epa.gov] 
Kopocis, Ken 
Tue 12/17/2013 11:41:27 PM 
Re: 316(b) 

From: Garbow, Avi 

Sent: Tuesday, December 17, 2013 6:39:14 PM 
To: Kopocis, Ken 
Subject: RE: 316(b) 

From: Kopocis, Ken 
Sent: Tuesday, December 17,2013 6:37PM 
To: Garbow, A vi 
Subject: 316(b) 

A vi, I would like to talk with you briefly on the subject of discussions with outside interests. 

Anytime after 7:45 tomorrow (Wednesday) is fine. 

Thanks, 

Ken 
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To: 
From: 
Sent: 
Subject: 

Thanks. 

FOIA 2014-009508 Interim 2 

Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov] 
Kopocis, Ken 
Tue 12/17/2013 3:28:55 PM 
Please call re 316(b) 
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To: Ann W Loomis (Services- 6)[ann.w.loomis@dom.com]; Vaught, 
Laura[Vaught.Laura@epa.gov] 
Cc: Penman, Crystai[Pen man .Crystal@epa .gov]; Magruder, DeMara[Magruder. Demara@epa .gov] 
From: Kopocis, Ken 
Sent: Fri 12/13/2013 7:11:02 PM 
Subject: RE: EEl et al mtg request 

From: Ann W Loomis (Services- 6) [mailto:ann.w.loomis@dom.com] 
Sent: Friday, December 13,2013 11:23 AM 
To: Kopocis, Ken; Vaught, Laura 
Subject: EEl et al mtg request 

Ken, 

The 316(b) coalition of companies, EEl, NEI and UW AG would like to meet with you next week 
to discuss a few very focused issues remaining in 316(b ). We will be available at your 
convenience on Tuesday, Wednesday or Thursday. 

This meeting is in addition to the meeting Carrie Jenks at MJ Bradley and I have with you on 
Wednesday morning. 

Thank you, 

Ann 

Ann Loomis 

Senior Advisor for Federal & 
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Environmental Policy 

Dominion 

202-585-4205 

CONFIDENTIALITY NOTICE: This electronic message contains information which may be 
legally confidential and/or privileged and does not in any case represent a firm ENERGY 
COMMODITY bid or offer relating thereto which binds the sender without an additional express 
written confirmation to that effect. The information is intended solely for the individual or entity 
named above and access by anyone else is unauthorized. If you are not the intended recipient, 
any disclosure, copying, distribution, or use of the contents of this information is prohibited and 
may be unlawful. If you have received this electronic transmission in error, please reply 
immediately to the sender that you have received the message in error, and delete it. Thank you. 

ED_00011 OPST _00005308-00002 



FOIA 2014-009508 Interim 2 

To: 
From: 

Garbow, Avi[Garbow.Avi@epa.gov] 
Kopocis, Ken 

Sent: Fri 12/13/2013 3:09:55 PM 
Subject: Re: Please give me a call re 316(b) 

Yep. 

From: Garbow, Avi 
Sent: Friday, December 13,2013 10:08:50 AM 
To: Kopocis, Ken 
Subject: RE: Please give me a call re 316(b) 

Want me to call you from my cell phone (and put call here on mute)? 

Avi Garbow 
General Counsel 
U.S. Environmental Protection Agency 
(202) 564-8040 

-----Original Message----
From: Kopocis, Ken 
Sent: Friday, December 13,2013 10:08 AM 
To: Garbow, Avi 
Subject: Re: Please give me a call re 316(b) 

That's what I wanted to talk about. 

From: Garbow, Avi 
Sent: Friday, December 13,2013 10:07:01 AM 
To: Kopocis, Ken 
Subject: RE: Please give me a call re 316(b) 

I am on the phone -will need to duck off though close to 10:30. 

Avi Garbow 
General Counsel 
U.S. Environmental Protection Agency 
(202) 564-8040 

-----Original Message----
From: Kopocis, Ken 
Sent: Friday, December 13,2013 10:06 AM 
To: Garbow, Avi 
Subject: Please give me a call re 316(b) 

,--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

i ! 
i ! 
i ! 
i ! ! Ex. 6- Personal Privacy ~ 
i ! 
i ! 
i ! 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·_! 
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To: 
From: 

Garbow, Avi[Garbow.Avi@epa.gov] 
Kopocis, Ken 

Sent: 
Subject: 

Fri 12/13/2013 3:05:47 PM 
Please give me a call re 316(b) 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 
i i 
! Ex. 6 -Personal Privacy ! 
i i 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Feldt, Lisa[Feldt.Lisa@epa.gov]; Garbow, Avi[Garbow.Avi@epa.gov] 
Kopocis, Ken 
Wed 12/11/201310:18:20 PM 
RE: 3168 

I am fine with doing the entire call from the car. 
I was also prepared to start the call in the building and shift to the car if it takes more than 15 minutes. 

-----Original Message----
From: Feldt, Lisa 
Sent: Wednesday, December 11, 2013 4:43 PM 
To: Garbow, Avi; Kopocis, Ken 
Subject: Re: 3168 

Adding in Ken. Another thought is for us to get in car earlier prior to 8:30 and do WOTUS call from car. 
Just trying to make this work. I know both issues are critical but this meeting on 3168 will be important to 
get to principals meeting and geeting this issue resolved. Lisa 

From: Feldt, Lisa 
Sent: Wednesday, December 11, 2013 4:33:28 PM 
To: Garbow, Avi 
Subject: Re: 3168 

Wonderful. Ken can Nancy cover the WOTUS so you can focus on 3168? Lisa 

From: Garbow, Avi 
Sent: Wednesday, December 11,2013 4:13:43 PM 
To: Kopocis, Ken; Feldt, Lisa 
Subject: Re: 3168 

Fyi - both ken and I then have an 8:30-9 mtg/call with gina re waters of the us. Ken certainly more critical 
than me for that, but complicates travel to omb for 9am 316b start. 

From: Kopocis, Ken 
Sent: Wednesday, December 11,2013 4:11:56 PM 
To: Feldt, Lisa; Garbow, Avi 
Subject: Re: 3168 

Yep, saw it. 

From: Feldt, Lisa 
Sent: Wednesday, December 11, 2013 4:10:53 PM 
To: Garbow, Avi; Kopocis, Ken 
Subject: 3168 

Set up time for us to get together tomorrow at 8 to prep a bit for the 9 am meeting. See you there. 

Lisa 
y 
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To: Wood, Robert[Wood.Robert@epa.gov] 
Cc: 
From: 

Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Hewitt, Julie[Hewitt.Julie@epa.gov] 
Kopocis, Ken 

Sent: 
Subject: 

Mon 12/9/2013 8:13:38 PM 
RE: 316(b) and ESA(1).doc 

From: Wood, Robert 
Sent: Monday, December 09, 2013 11 :58 AM 
To: Kopocis, Ken 
Cc: Southerland, Elizabeth; Hewitt, Julie 
Subject: RE: 316(b) and ESA(l).doc 

From: Kopocis, Ken 
Sent: Monday, December09, 2013 8:51AM 
To: Wood, Robert 
Cc: Southerland, Elizabeth 
Subject: 316(b) and ESA(l).doc 

I developed the attached narrative based on your documents. 

Please check it for "truthiness" and whether I missed something. 

Thanks, 
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Ken 
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To: 
Cc: 
From: 

Feldt, Lisa[Feldt.Lisa@epa.gov] 
Garbow, Avi[Garbow.Avi@epa.gov] 
Kopocis, Ken 

Sent: 
Subject: 

Mon 12/9/2013 7:00:44 PM 
RE: 3168 

Will have it today, having it checked for truthiness. 

-----Original Message----
From: Feldt, Lisa 
Sent: Monday, December 09, 2013 1:34 PM 
To: Kopocis, Ken 
Cc: Garbow, Avi 
Subject: 3168 

Ken, how are you coming on revising the policy arguments around the ESA issue. I know you sent a 
draft last week but mentioned you were going to be reviising. It would be useful to have for our meeting 
tomorrow. Lisa 
y 
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To: Wood, Robert[Wood.Robert@epa.gov] 
Cc: 
From: 
Sent: 
Subject: 

Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov] 
Kopocis, Ken 
Mon 12/9/2013 3:04:00 PM 
RE: 316(b) and ESA(1).doc 

From: Wood, Robert 
Sent: Monday, December 09, 2013 10:01 AM 
To: Kopocis, Ken 
Cc: Southerland, Elizabeth 
Subject: Re: 316(b) and ESA(l).doc 

From: Kopocis, Ken 
Sent: Monday, December 09,2013 8:51:01 AM 
To: Wood, Robert 
Cc: Southerland, Elizabeth 
Subject: 316(b) and ESA(l).doc 

I developed the attached narrative based on your documents. 

Please check it for "truthiness" and whether I missed something. 

Thanks, 

Ken 
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To: 
Cc: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Wood, Robert[Wood.Robert@epa.gov] 
Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov] 
Kopocis, Ken 
Mon 12/9/2013 1 :51 :01 PM 
316(b) and ESA(1).doc 

I developed the attached narrative based on your documents. 

Please check it for "truthiness" and whether I missed something. 

Thanks, 

Ken 
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To: 
From: 

Feldt, Lisa[Feldt.Lisa@epa.gov] 
Kopocis, Ken 

Sent: 
Subject: 

Wed 12/4/2013 7:34:04 PM 
Re: 316(b) 

From: Feldt, Lisa 
Sent: Wednesday, December 04, 2013 2:32:47 PM 
To: Kopocis, Ken 
Subject: Re: 316(b) 

From: Kopocis, Ken 
Sent: Wednesday, December 04, 2013 2:27:23 PM 
To: Feldt, Lisa 
Subject: Re: 316(b) 

From: Feldt, Lisa 
Sent: Wednesday, December 04, 2013 1:21:08 PM 
To: Kopocis, Ken 
Subject: Re: 316(b) 

From: Kopocis, Ken 
Sent: Wednesday, December 04, 2013 1:04:09 PM 
To: Feldt, Lisa 
Subject: 316(b) 

Please give me a ring. 

Ken 

ED_000110PST _00005331-00001 



FOIA 2014-009508 Interim 2 

To: 
From: 

Stoner, Nancy[Stoner.Nancy@epa.gov] 
Penman, Crystal 

Sent: Thur 4/11/2013 3:15:49 PM 
Subject: RE: News Forwarded: Fishing for a reason to regulate ... 

From: Stoner, Nancy 
Sent: Thursday, April 11, 2013 11: 16 AM 
To: Pemnan, Crystal 
Subject: Fw: News Forwarded: Fishing for a reason to regulate ... 

From: Gilinsky, Ellen 
Sent: Thursday, April 11, 2013 11: 11 :28 AM 
To: Stoner, Nancy 
Subject: News Forwarded: Fishing for a reason to regulate ... 

You will want to read this -lambasts our stated preference study for 316b 

Fishing for a reason to regulate 
4/10/2013 
Hill - Online, The 

By Jeff Rosen, former general counsel, White House Office of Management and Budget-
04/10/13 10:30 AM ETThis Thursday, when the Senate holds its hearing on President Obama's 
nomination of Gina McCarthy for EPA administrator, attention is likely to be ... 
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To: Stoner, Nancy[Stoner.Nancy@epa.gov]; Levine, MaryEIIen[levine.maryellen@epa.gov]; 
Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Wade, Alexis[Wade.Aiexis@epa.gov]; Witt, 
Richard[Witt. Richard@epa .gov]; Wood, Robert[Wood .Robert@epa.gov]; Hewitt, 
Julie[Hewitt.Julie@epa.gov]; Penman, Crystai[Penman.Crystal@epa.gov] 
From: Neugeboren, Steven 
Sent: Wed 4/10/2013 3:56:30 PM 
Subject: Re: ESA and 316b 

From: Neugeboren, Steven 
Sent: Wednesday, AprillO, 2013 11:55:47 AM 
To: Stoner, Nancy; Levine, MaryEllen; Southerland, Elizabeth; Wade, Alexis; Witt, Richard; Wood, 
Robert; Hewitt, Julie; Penman, Crystal 
Subject: Re: ESA and 316b 

From: Penman, Crystal on behalf of Stoner, Nancy 
Sent: Wednesday, AprillO, 2013 11:45:37 AM 
To: Levine, MaryEllen; Neugeboren, Steven; Southerland, Elizabeth; Wade, Alexis; Witt, Richard; Wood, 
Robert; Hewitt, Julie 
Subject: ESA and 316b 
When: Tuesday, April16, 2013 4:15PM-5:00PM. 
Where: 3233 EPA EAST 

When: Tuesday, April16, 2013 4:15PM-5:00PM (GMT-05:00) Eastern Time (US & Canada). 
Where: 3233 EPA EAST 

Note: The GMT offset above does not reflect daylight saving time adjustments. 

Per Nancy's request 
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To: 
From: 
Sent: 
Subject: 

Ok 

FOIA 2014-009508 Interim 2 

Stoner, Nancy[Stoner.Nancy@epa.gov] 
Gilinsky, Ellen 
Mon 4/8/2013 9:51:53 AM 
Re:316b 

From: Stoner, Nancy 
Sent: Monday, April 08, 2013 5:38:58 AM 
To: Gilinsky, Ellen 
Subject: 316b 

I want to talk w/you about ACWA input on this. Remind me today. Thx 
y 
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To: Beauvais, Joei[Beauvais.Joel@epa.gov] 
Cc: 
From: 

Kurlansky, Ellen[Kurlansky.EIIen@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov] 
Kopocis, Ken 

Sent: 
Subject: 

Mon 11/4/2013 8:56:52 PM 
Re: 316b mtg with FERC 

From: Beauvais, Joel 
Sent: Monday, November 04, 2013 3:22:01 PM 
To: Kopocis, Ken 
Cc: Kurlansky, Ellen; Goffman, Joseph 
Subject: 316b mtg with FERC 

Hi, Ken- Thanks for inviting me to your 316b mtg with FERC tomorrow am. Unfortunately, 
something has just come up and I have to be out of the office for the am. Joe is also out of the 
office tomorrow am. Would it be OK with you if Ellen Kurlansky (cc'd), who helps coordinate 
OAR's engagement with FERC on these issues, joins the meeting? She knows Christy well. It's 
your meeting of course, but it would be helpful from our perspective to be able to listen in, given 
our ongoing dialogue with them on this stuff. 

Joel 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Wood, Robert[Wood.Robert@epa.gov] 
Kopocis, Ken 
Wed 10/30/2013 1 :05:42 PM 
E012866_Cooling Water lntakes_2040-AE95_Preamble_20131029 highlighted.docx 

As discussed. 
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To: 
From: 
Sent: 

FOIA 2014-009508 Interim 2 

Wood, Robert[Wood.Robert@epa.gov] 
Kopocis, Ken 
Mon 10/28/2013 12:05:46 PM 

Subject: RE: ESA Provisions of316(b) Rule and ESA Preamble DRAFT- DELIBERATIVE 

From: Wood, Robert 
Sent: Monday, October 28,2013 7:15AM 
To: Stoner, Nancy 
Cc: Kopocis, Ken; Gilinsky, Ellen; Southerland, Elizabeth; Hewitt, Julie; Wade, Alexis; Witt, Richard; Levine, 
MaryEllen; Neugeboren, Steven; Born, Tom 
Subject: Re: ESA Provisions of 316(b) Rule and ESA Preamble DRAFT-DELIBERATIVE 

From: Stoner, Nancy 
Sent: Monday, October 28, 2013 7:11:30 AM 
To: Wood, Robert 
Cc: Kopocis, Ken; Gilinsky, Ellen; Southerland, Elizabeth; Hewitt, Julie; Wade, Alexis; Witt, 
Richard; Levine, MaryEllen; Neugeboren, Steven; Born, Tom 
Subject: Re: ESA Provisions of 316(b) Rule and ESA Preamble DRAFT - DELIBERATIVE 

i~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~;~l?.~Jf~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~J 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

i Ex. 5 - Deliberative i 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

From: Wood, Robert 
Sent: Monday, October 28,2013 12:00:35 AM 
To: Stoner, Nancy 
Cc: Kopocis, Ken; Gilinsky, Ellen; Southerland, Elizabeth; Hewitt, Julie; Wade, Alexis; Witt, 
Richard; Levine, MaryEllen; Neugeboren, Steven; Born, Tom 
Subject: RE: ESA Provisions of 316(b) Rule and ESA Preamble DRAFT - DELIBERATIVE 
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Nancy, I agree with and am incorporating your edits on pages 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-) 
; 
; 
; 

i 
; 
; 
; 
; 
; 
j Ex.5 -

Ex.5 

Deliberative 

- Deliberative 

I'm Checking on your comments on pages 

67: Julie, please see Nancy's question in comment n6 on bottom of page 67. I don't know why 
this terminology is different. 

68: Alexis, Please see Nancy's comment n7 on page 68 and my response. I checked the 
prohibition language at 1538(a)(l)B) and it uses the term "species." I would prefer to go with 
"species." OK? 
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From: Stoner, Nancy 
Sent: Friday, October 25,2013 6:14PM 
To: Wood, Robert 

FOIA 2014-009508 Interim 2 

Cc: Kopocis, Ken; Gilinsky, Ellen; Southerland, Elizabeth; Hewitt, Julie; Wade, Alexis; Witt, Richard; Levine, 
MaryEllen; Neugeboren, Steven; Born, Tom 
Subject: RE: ESA Provisions of 316(b) Rule and ESA Preamble DRAFT- DELIBERATIVE 

.. -·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-
; 
; 
; 

r-·-·-·-·-·-·-·-·-·-·-·-·-·--·-·-·-·-·-·-·-·-·-·-·---·~···-·-·-···-1 E 5 -
~ E 5 D l"b t" ! X. ~ x. - e 1 era 1ve : 
i i 
i i 

Deliberative 
]_·-·-·-·-·-·-·-·-~~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-J.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-•-A-•-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

From: Wood, Robert 
Sent: Friday, October 25,2013 3:40PM 
To: Stoner, Nancy; Goo, Michael 
Cc: Kopocis, Ken; Gilinsky, Ellen; Balserak, Paul; Barron, Alex; Southerland, Elizabeth; Hewitt, Julie; Wade, 
Alexis; Witt, Richard; Levine, Mary Ellen; Neugeboren, Steven; Born, Tom 
Subject: ESA Provisions of 316(b) Rule and ESA Preamble DRAFT - DELIBERATIVE 

ED_00011 OPST _00005468-00003 



FOIA 2014-009508 Interim 2 

Attached for your review are the latest 316(b) rule ESA provisions and the latest ESA section of 
the preamble. The rule language file shows ESA provisions in two main colors, one color 
showing all ESA changes made since the OMB review version was sent in July and the second 
(and less extensive) color showing the changes necessary to make the coordination period 
optional instead of required. The preamble file is just the 15 page ESA part of the preamble and 
is clean text. Please let me know if you have any questions or wish to discuss. We are aiming to 
provide this language to OMB and the Services on Monday. Thanks 

[Please note that the changes shown in the rule file are only the ESA-related changes. There are 
other non-ESA updates and changes we are keeping in a separate file (f·-·-·-·-Ex·:·-5·-=·-oeiii)eraiive·-·-·-·-·-·i 

l.~.~-~-~-~-~-~-~-~-~~~-~-~~-~~~-~~~[i_!i~~~![~-~~-~-~-~-~-~-~-~-~] ··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

Robert Wood 

Director, 

Engineering and Analysis Division 

Office of Water 

202-566-1822 
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To: Feldt, Lisa[Feldt.Lisa@epa.gov] 
Cc: Goo, Michaei[Goo.Michael@epa.gov]; Balserak, Paui[Balserak.Paul@epa.gov]; Roberts, 
Martha[Roberts.Martha@epa.gov]; Kenny, Shannon[Kenny.Shannon@epa.gov] 
From: Kopocis, Ken 
Sent: Thur 10/24/2013 8:57:34 PM 
Subject: RE: 3168 Non-ESA Issues 

From: Feldt, Lisa 
Sent: Thursday, October 24,2013 4:45PM 
To: Kopocis, Ken 
Cc: Goo, Michael; Balserak, Paul; Roberts, Martha; Kenny, Shannon 
Subject: 316B Non-ESA Issues 

Ken, 

I was calling you but Michael relayed to me that he had talked to you about the changes needed 
on non-ESA related issues. I think this is on a different time track but 1) Wanted to make sure 
you were aware and 2)that your folks are following up on it. 

Lisa Feldt 

Associate Deputy Administrator 

Office of the Administrator 

Environmental Protection Agency 

office:202-564-4711 
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To: Best-Wong, Benita[Best-Wong.Benita@epa.gov]; Southerland, 
Elizabeth[Southerland.Eiizabeth@epa.gov]; Grevatt, Peter[Grevatt.Peter@epa.gov] 
From: Kopocis, Ken 
Sent: Wed 10/23/2013 2:55:07 PM 
Subject: Write up on OW rules and OMB Review(2).doc 

This is what went to the Administrator. 
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To: Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Best-Wong, Benita[Best-
Wong.Benita@epa.gov]; Grevatt, Peter[Grevatt.Peter@epa.gov] 
From: Kopocis, Ken 
Sent: Mon 10/21/2013 8:16:58 PM 
Subject: Write up on OW rules and OMB Review.doc 

As promised. 

Thanks for your help. 

Ken 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Feldt, Lisa[Feldt.Lisa@epa.gov] 
Kopocis, Ken 
Tue 10/1/2013 7:45:31 PM 
Mtg with Administrator today 

I assume today's meeting is 316(b)? 
Please let her know I am not exempt or excepted. 
Thanks. 
KKy 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Feldt, Lisa[Feldt.Lisa@epa.gov] 
Kopocis, Ken 
Tue 10/1/2013 3:10:39 PM 
RE: Various Items 

From: Feldt, Lisa 
Sent: Monday, September 30,2013 3:06PM 
To: Kopocis, Ken 
Subject: Various Items 

Ken, Are you in today. Wanted to follow up on a few items including selenium and 316B. If 
you are in, does a quick call at 4:30 work for you? 

Lisa Feldt 

Associate Deputy Administrator 

Office of the Administrator 

Environmental Protection Agency 

office:202-564-4711 
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To: r.·~--~--~--~--~--~--~--~--~--~-~~--~~-~-~--~-~~~~.?.~.~J."~.~~r}"y~~-~x.-~.-~.-~.-~.-~.-~.-~.-~.-~.·j 
From: Kopocis, Ken 
Sent: Fri 9/27/2013 9:15:14 PM 
Subject: Write up on OW rules and OMB Review.doc 
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To: 
From: 

Deputy Administrator[62Perciasepe. Bob 73@epa .gov]; Smith, Kelley[Smith. Kelley@epa.gov] 
Kopocis, Ken 

Sent: Fri 9/27/2013 1 :24:23 AM 
Subject: Fw: 316(b) Cooling water and ESA 

From: Kopocis, Ken 
Sent: Wednesday, September 25, 2013 7:41:47 AM 
To: Perciasepe, Bob2 
Cc: Smith, Kelley 

Subject: 316(b) Cooling water and ESA 

Bob, 

Attached is a revised version of the narrative document on the Agency's current thinking on 
316(b) and ESA. I think you will find it much easier to follow. There is also attached a flow 
chart that illustrates the same process described in the narrative. 

Kelley, if you could get them printed at the region office, that would be greatly appreciated. 

Bob, please let us know when we can move forward with the Administrator and OMB. (Or, if 
you need additional information.) 

Thanks, 

Ken 
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To: 
From: 

Wood, Robert[Wood.Robert@epa.gov] 
Kopocis, Ken 

Sent: 
Subject: 

Wed 9/25/2013 6:59:53 PM 
RE: OP Asking for Flow Chart 

From: Wood, Robert 
Sent: Wednesday, September 25,2013 2:46PM 
To: Kopocis, Ken 
Subject: RE: OP Asking for Flow Chart 

From: Kopocis, Ken 
Sent: Wednesday, September 25, 2013 2:43PM 
To: Wood, Robert 
Subject: RE: OP Asking for Flow Chart 

From: Wood, Robert 
Sent: Wednesday, September 25, 2013 2:42PM 
To: Kopocis, Ken 
Subject: OP Asking for Flow Chart 

OP (Paul Balserak) is asking me for a copy of the flow chart. Said it came up in tri-weekly 
meeting with you and Arvin this morning. Paul is 316(b) lead for OP. I don't see a problem. 
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OK if I share it? 

Robert Wood 

Engineering and Analysis Division 

Office of Water 

202-566-1822 

FOIA 2014-009508 Interim 2 
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To: Wood, Robert[Wood.Robert@epa.gov] 
Cc: 
From: 
Sent: 
Subject: 

Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov] 
Kopocis, Ken 
Wed 9/25/2013 2:00:42 PM 
RE: 316(b) ESA consultation flowchart 

From: Wood, Robert 
Sent: Wednesday, September 25,2013 9:28AM 
To: Kopocis, Ken 
Cc: Southerland, Elizabeth 
Subject: Re: 316(b) ESA consultation flowchart 

From: Kopocis, Ken 
Sent: Tuesday, September 24, 2013 6:30:38 PM 
To: Southerland, Elizabeth; Krieger, Andrew; Wood, Robert 
Subject: RE: 316(b) ESA consultation flowchart 

From: Southerland, Elizabeth 
Sent: Tuesday, September 24,2013 6:25PM 
To: Krieger, Andrew; Wood, Robert 
Cc: Kopocis, Ken 
Subject: Re: 316(b) ESA consultation flowchart 
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From: Krieger, Andrew 
Sent: Tuesday, September 24,2013 6:23:10 PM 
To: Wood, Robert; Southerland, Elizabeth 
Cc: Kopocis, Ken 
Subject: 316(b) ESA consultation flowchart 

Betsy and Rob, 

Sorry for the software snafu, but I'm up and running again. You'll notice that the scanned 
version of the flowchart that I previously sent isn't very high quality. Attached are high quality 
PDF (best for printing and viewing) and Word (editable) versions of the flow chart. 

Let me know if how else I can help. 

Thanks, 

Andrew Krieger 
ORISE Participant 
Office of Science and Technology, Office ofWater 
US Environmental Protection Agency 

Ph: 202-566-0851 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Bob, 

FOIA 2014-009508 Interim 2 

Perciasepe, Bob2[Perciasepe. Bob1644@epa.gov] 
Smith, Kelley[Smith. Kelley@epa .gov] 
Kopocis, Ken 
Wed 9/25/2013 11 :41 :4 7 AM 
316(b) Cooling water and ESA 

Attached is a revised version of the narrative document on the Agency's current thinking on 
316(b) and ESA. I think you will find it much easier to follow. There is also attached a flow 
chart that illustrates the same process described in the narrative. 

Kelley, if you could get them printed at the region office, that would be greatly appreciated. 

Bob, please let us know when we can move forward with the Administrator and OMB. (Or, if 
you need additional information.) 

Thanks, 

Ken 
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To: Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Wood, 
Robert[Wood.Robert@epa.gov] 
From: Kopocis, Ken 
Sent: Tue 9/24/2013 10:18:30 PM 
Subject: DELIBERATIVE(4).doc 

Betsy and Rob, 

Here is the revised version of the memo. Once again, please make sure I didn't change the 
substance of the rule. 

Please let me know the status of the flow chart. 

Ken 
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To: 
From: 

Ganesan, Arvin[Ganesan.Arvin@epa.gov] 
Kopocis, Ken 

Sent: 
Subject: 

Tue 9/24/2013 4:56:31 PM 
RE: 316(b) 

From: Ganesan, Arvin 
Sent: Tuesday, September 24, 2013 11 :40 AM 
To: Kopocis, Ken 
Cc: Roberts, Martha 
Subject: 316(b) 

Hey ken, 

On 316(b ), understand that Bob asked for a bunch of things. Can we chat this afternoon to a) get 
this moving along and b) to see if we can help with yct floor process? 

Whens good? 

A 

Arvin R. Ganesan 

Deputy Chief of Staff for Policy 

U.S Environmental Protection Agency 

Office of the Administrator 

202.564.5200 
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To: Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Wood, 
Robert[Wood.Robert@epa.gov]; Hewitt, Julie[Hewitt.Julie@epa.gov] 
Cc: Gilinsky, Ellen[Gilinsky.EIIen@epa.gov] 
From: Kopocis, Ken 
Sent: Fri 9/20/2013 9:14:18 PM 
Subject: DELIBERATIVE(2).doc 

Here are my comments. 

Thanks, 

Ken 
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To: 
From: 

Feldt, Lisa[Feldt.Lisa@epa.gov] 
Kopocis, Ken 

Sent: Wed 9/18/2013 9:50:00 PM 
Subject: Fw: Follow-up to September 5 316(b) Meeting 

From: Kopocis, Ken 
Sent: Wednesday, September 18, 2013 11:51:10 AM 
To: Southerland, Elizabeth; Wood, Robert; Hewitt, Julie 
Cc: Stoner, Nancy 
Subject: FW: Follow-up to September 5 316(b) Meeting 

From: Bozek, Richard [mai1to:RBozek@eei.org] 
Sent: Wednesday, September 18, 2013 11: 17 AM 
To: Kopocis, Ken 
Subject: FW: Follow-up to September 5 316(b) Meeting 

From: Kuhn, Thomas 
Sent: Tuesday, September 17,2013 5:26PM 
To:~~~~~~~~ 
Cc:~~~~~~~~ 
Subject: Follow-up to September 5 316(b) Meeting 

Gina: Thank you for taking the time to meet with a group of our CEO's regarding the Clean 

ED_00011 OPST _00005500-00001 



FOIA 2014-009508 Interim 2 

Water Act § 316(b) cooling water intake structures rule. Attached is a letter outlining our 
perspective on several of the most critical remaining issues. If you have any questions, please 
contact me or have your staff contact Quin Shea (qshea@eei.org; 202-508-5027) or Rich Bozek 
(rbozek@eei.org; 202-508-5641 ). 
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2013 

consumers. 
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sound. 
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is 

power sector "u '"11'"'' 
the same way it 
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cc: 
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To: Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Wood, 
Robert[Wood.Robert@epa.gov]; Hewitt, Julie[Hewitt.Julie@epa.gov] 
Cc: Magruder, DeMara[Magruder.Demara@epa.gov]; Penman, Crystai[Penman.Crystal@epa.gov] 
From: Kopocis, Ken 
Sent: Wed 9/18/2013 3:40:26 PM 
Subject: FW: 316(b) letter 

Joe and Ken, 

Please see attached a letter that was sent to Administrator McCarthy last evening from those 
involved in the recent meeting on 316(b ). It is intended to thank everyone for their keen 
attention to these issues. I expect that we will be asking for another meeting on the staff level. 

Thanks, 

Ann 

Ann Loomis 

Senior Advisor for Federal & 

Environmental Policy 

Dominion 

202-585-4205 

ED_00011 OPST _00005502-00001 



FOIA 2014-009508 Interim 2 

CONFIDENTIALITY NOTICE: This electronic message contains information which may be 
legally confidential and/or privileged and does not in any case represent a firm ENERGY 
COMMODITY bid or offer relating thereto which binds the sender without an additional express 
written confirmation to that effect. The information is intended solely for the individual or entity 
named above and access by anyone else is unauthorized. If you are not the intended recipient, 
any disclosure, copying, distribution, or use of the contents of this information is prohibited and 
may be unlawful. If you have received this electronic transmission in error, please reply 
immediately to the sender that you have received the message in error, and delete it. Thank you. 
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September 17,2013 

The Honorable Regina A. McCarthy 
Administrator 
U.S. Environmental Protection Agency 
William Jefferson Clinton Federal Building 
1200 Pennsylvania Ave., NW 
Washington, DC 20460-000 l 

Dear Administrator McCarthy: 

On behalf of the Board of Directors and member companies of the Edison Electric Institute (EEl), 
as well as our partners at the Nuclear Energy Institute (NEI), Clean Energy Group (CEG), and 
Utility Water Act Group (UW AG), we want to extend our sincere thanks to you and your team 
for the productive meeting on September 5 regarding industry issues with the Clean Water Act 
(CW A) § 316(b) cooling water intake structures rulemaking for existing facilities. As you know, 
this rulemaking, which will impact almost half of the existing U.S. generation capacity, is 
expected to be completed by November 4. We believe the rule can be designed to achieve 
important environmental benefits with cost-effective technology solutions, while avoiding 
inappropriate energy and reliability impacts and without imposing unnecessary costs on 
consumers. 

Our September 5 meeting demonstrated that a constructive relationship among you, your staff, 
and the electric power sector can be mutually beneficial in charting a path toward 
environmentally protective and cost-effective regulation. Maintaining an open dialogue leads to 
more reasonable results, as already evidenced by the flexibility we understand EPA has 
incorporated into the draft final rule based on the comments addressing the Impingement 
Mortality Notice of Data Availability published in 2012. 

During our meeting, you and your team asked for feedback on several issues of profound 
importance to the electric power industry. We are writing to address your questions and to offer 
our recommendations on how best to craft an acceptable final rule. 

Use of Cost-Benefit Analysis as a Basis for Best Technology Available (BTA) Selection for 
Entrainment 
EPA's proposed BTA standard for entrainment establishes a process for site-specific 
determination of entrainment requirements at individual facilities. This reflects EPA's 
determination that there is no single technology that qualifies as entrainment BTA for all facilities 
nationwide. EPA's proposal appropriately requires permitting authorities to consider nine 
factors, including costs and benefits, when making a BTA determination. 

We understand that EPA's most recent thinking alters this requirement by making consideration 
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The Honorable Regina A. McCarthy 
September 17,2013 
Page 2 

of costs and benefits in BT A determinations optional. If cost/benefit balancing is optional, then a 
permitting authority could require a cooling tower retrofit simply because it is technically feasible 
regardless of the huge costs and questionable benefits created by reducing impacts to life stages 
that typically have very high natural mortality rates. For many plants, the only realistic option 
would be either to install towers at a very high cost to the customers or shutter the facility. 

We support site-specific entrainment BTA determinations. However, EPA should require 
permitting authorities to consider all nine factors, including costs and benefits, set out in the 
proposed rule in making entrainment decisions. 

Stated Preference Survey (Willingness-to-Pay) 
We understand that EPA will not rely on its national and regional stated preference survey results 
to justify the rulemaking, though EPA is continuing to evaluate the usefulness of the 
methodology to measure non-use benefits. 

Use of Survey Results 
For the same reasons that EPA is not using the survey results to justify the rulemaking, EPA 
should make clear that states cannot rely on the results in evaluating benefits in site-specific 
permitting decisions. There has not been any determination that the results are scientifically 
sound. 

EPA can address this concern by stating explicitly that: (1) EPA's stated preference survey and its 
results have no relevance to any future application of the § 316(b) rule, including in permitting 
decisions and future guidance or other decisions by EPA or state permit writers; and (2) the 
results of EPA's national and regionally conducted survey should not be used to quantify the non
use benefits for a site-specific decision. 

Use of Survey Methodology 
We are also concerned about the inappropriate use of the willingness-to-pay (WTP) survey 
methodology in the § 316(b) context, especially since both the proposed rule and, as we 
understand it, the draft final rule implicitly require permittees to use this controversial 
methodology. For instance, as discussed in 40 C.F.R. § 125.98(e)(3), the proposed rule requires 
states to consider non-use benefits by requiring permitting directors to determine quantified and 
qualitative social benefits and social costs of available entrainment technologies, including 
ecological benefits and benefits to any threatened or endangered species. The proposed rule also 
requires at 40 C.F.R. § 122.2l(r)(ll) that the permittee conduct a Benefits Valuation Study that is 
to identify the "basis for any monetized values . . . assigned to changes in commercial and 
recreational species, forage fish, and shellfish, and to any other ecosystem or non-use benefits." 
It is our understanding that the draft final rule may go even further by precluding permitting 
directors from rejecting an entrainment technology based on the comparison of the costs and 
benefits if the information on benefits is inadequate, which EPA has suggested will be true if non
use benefits are not quantified. Further, it is our understanding that the draft final rule also 
incorporates the principle of WTP into the definition of social benefits. 

Given EPA's decision to seek further review of its own WTP survey, EPA should not include any 
language in the final rule that might be interpreted to encourage or require states to pursue the use 
of such surveys, which are likely to inflate benefits and skew decision-making toward closed-
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The Honorable Regina A. McCarthy 
September 17,2013 
Page 3 

cycle cooling, in conflict with the Agency's own recognition that closed-cycle cooling is not 
BTA. Instead, the treatment of non-use benefits should be left to the states' discretion. 

EPA can address our concerns by stating explicitly that quantification of non-use benefits is not 
required in site-specific decisions by state permitting authorities. 

Definition of New and Existing Units at Existing Facilities 
In what would be a significant change in definition, it is our understanding that EPA intends to 
treat units that replace the turbine and the condenser as "new units," and to require these units to 
install closed-cycle cooling except where the permittee has installed a high-efficiency unit. This 
would be true even where the modification or replacement results in no change in the capacity of 
an existing intake structure. However, EPA's authority under § 316(b) extends only to the 
cooling water intake structure. In the absence of a significant modification to the existing 
cooling water intake structure (beyond those undertaken expressly to comply with the 
impingement mortality and entrainment requirements of this final regulation), there is no 
statutory basis for regulating a modified or replacement unit any differently than an original or 
unmodified unit. Such a change in the definition of existing units is analogous to EPA creating a 
first of its kind new source review program for existing cooling water intake structures under the 
Clean Water Act without the legislative authority to do so. We believe that "repowered, rebuilt 
and replaced" units should be subject to the same impingement mortality and entrainment 
requirements as the rule applies to other units at existing facilities. Imposing a "cooling tower 
only" requirement on such units would be a disincentive to upgrade or repower facilities, which 
otherwise would lead to environmental benefits. 

On a separate but related issue, uprates of existing nuclear facilities should not artificially be 
classified as "new units," thereby imposing a cooling tower requirement. Construction is 
presently underway at several of the nation's nuclear plants to install equipment and to increase 
the emissions-free electricity from these plants. These uprates have been approved by the 
Nuclear Regulatory Commission and involve billions of dollars of expenses that did not 
anticipate that the units would have to install closed-cycle cooling. The final rule language would 
jeopardize these current uprate projects and prevent future uprates. 

The electric power sector strongly believes that EPA should define a new unit in the final rule the 
same way it did in its proposal-by expressly excluding "repowered, rebuilt or replaced" units 
from being defined as "new" units. The rule should also specify that nuclear plant uprates do not 
constitute a "new unit," and, therefore, do not trigger a requirement to install cooling towers. 
Facilities will need to replace turbines and/or condensers or component parts during the expected 
life of the facility. Requiring cooling towers upon replacement of these parts would prematurely 
close facilities and create disincentives to investments that otherwise would lead to environmental 
benefits. 

Definition of Closed-Cycle Cooling and Waters of the United States (WOUS) 
EPA has asked whether industry would find workable a rule that precludes impoundments 
classified as WOUS from qualifying as part of a closed-cycle cooling system as long as the 
Agency assures that it will not use this rule or revised WOUS guidance or rules to change the 
status quo as to the current exemption for waste treatment systems. 
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We do not think that approach would meet the concerns we discussed because EPA has not 
consistently recognized that waste treatment systems lawfully created in or by impounding waters 
of the United States are not themselves WOUS. Although EPA has acknowledged in regulations 
and guidance governing EPA's jurisdiction that waste treatment systems created in WOUS before 
passage of the CW A, and waste treatment systems lawfully created after passage of the CW A 
implementing regulations should not be disqualified from the waste treatment exemption, in 
practice the Regions have sometimes failed to abide by this policy. As a result, relying solely on 
the waste treatment system exemption could preclude the continued use of some impoundments 
specifically designed primarily for closed-cycle cooling. Such a result would be unfair, costly, 
and environmentally unnecessary. 

In addition to maintaining the current regulatory exemption for waste treatment systems, EPA 
should specify that cooling ponds or impoundments lawfully created principally to serve as part 
of a closed-cycle cooling system can continue to serve that purpose and will satisfy § 316(b) for 
both impingement and entrainment. 

Endangered Species Act and Section 7 Consultation 
EPA and the U.S. Fish and Wildlife Service and National Marine Fisheries Service (Services) 
have now commenced formal consultation under Section 7 of the Endangered Species Act (ESA). 
In our September 5 meeting, EPA acknowledged that the consultation process should not blur the 
lines between the statutory authorities of the ESA and the CW A, and, further, that no new 
regulatory authority is envisioned for the Services. 

It is our understanding, however, that EPA has added provisions in the draft final rule requiring 
permittees to submit permit application materials directly to the Services, and to coordinate 
directly with the Services for purposes of determining whether any more stringent impingement 
and entrainment control requirements are warranted at individual facilities. The provisions 
reportedly require States to impose any more stringent requirements deemed necessary by the 
Services. 

However, EPA should remove from the rule any provisions inserting the Services directly into the 
§ 316(b) compliance determination process. Neither the CW A nor the ESA provides the Services 
with any direct role in the National Pollutant Discharge Elimination System (NPDES) permitting 
process. Although the Services, like other federal and state agencies, are entitled to comment on 
draft permits, neither statute gives them any role in setting or implementing § 316(b) or 
determining NPDES permit provisions. The Services have ample authority to protect their 
interests in permit-based § 316(b) implementation by following customary procedures under the 
CWA and by using their enforcement authorities. Nothing further is authorized or required. 

Low Capacity Utilization Units 
EPA has recognized in other regulations that some low capacity utilization units (often peakers) 
are needed for grid reliability and local load balancing needs, and that such units are unable to 
economically bear the same compliance costs as baseload and other higher capacity units. Given 
how infrequently such facilities operate, there is little risk that any short-term impact from such 
units would have a material and adverse long-term impact on the environment. Therefore, EPA 
should specify a capacity factor or flow rate below which the final rule's requirements will not 
apply, thus recognizing the limitations of these facilities to cost-effectively install impingement 
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and entrainment controls. 

EPA should adopt a provision similar to that found in the Mercury and Air Toxics Standards 
(MATS) rule, which provides a limited use subcategory for certain facilities with an annual 
capacity factor limit of no more than 8 percent measured over a 24-month block. Alternatively, a 
flow rate limit of approximately 15 percent of the maximum possible withdrawal volume on an 
annual basis could be used. It is vital that such a provision apply to units operated for grid 
reliability reasons, such as units dispatched to meet seasonal peak demand and situations where 
fuel flexibility is necessary to offset supply restrictions in a specific geographic region. Limiting 
such a provision to only units used for emergency purposes would not adequately address the 
fundamental need to allow peaking units to continue to operate. 

Again, we thank you for your continued focus on this most important utility issue and for the 
prior work to address a number of our concerns. We look forward to working with you and your 
team to satisfactorily address the remaining issues and ensure that EPA promulgates a reasonable 
and environmentally protective final regulation. 

Sincerely, 

Michael W. Y ackira 
President & CEO, NV Energy 
EEl Chair 

Thomas F. Farrell, II 
Chairman, President and CEO, Dominion 
Former EEl Chair 

Gerry Anderson 
Chairman, President & CEO 
DTE Energy Company 
EEl Policy Committee on Environment Co
Chair 

Lewis Hay, III 
Executive Chairman, NextEra Energy, Inc. 
Immediate Past EEl Chair 

Christopher M. Crane 
President & CEO, Exelon Corp. 
316(b) Issue Leader 

Ralph Izzo 
Chairman, President & CEO 
Public Service Enterprise Group, Inc. 
EEl Policy Committee on Environment Co
Chair 
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cc: The Hon. Robert Perciasepe, EPA 
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To: Ann W Loomis (Services- 6)[ann.w.loomis@dom.com]; Gottman, 
Joseph[Goffman.Joseph@epa.gov] 
From: Kopocis, Ken 
Sent: Wed 9/18/2013 12:55:44 PM 
Subject: RE: 316(b) letter 

From: Ann W Loomis (Services- 6) [mailto:ann.w.loomis@dom.com] 
Sent: Wednesday, September 18,2013 8:54AM 
To: Goffinan, Joseph; Kopocis, Ken 
Subject: 316(b) letter 

Joe and Ken, 

Please see attached a letter that was sent to Administrator McCarthy last evening from those 
involved in the recent meeting on 316(b ). It is intended to thank everyone for their keen 
attention to these issues. I expect that we will be asking for another meeting on the staff level. 

Thanks, 

Ann 

Ann Loomis 

Senior Advisor for Federal & 

Environmental Policy 

Dominion 

202-585-4205 
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CONFIDENTIALITY NOTICE: This electronic message contains information which may be 
legally confidential and/or privileged and does not in any case represent a firm ENERGY 
COMMODITY bid or offer relating thereto which binds the sender without an additional express 
written confirmation to that effect. The information is intended solely for the individual or entity 
named above and access by anyone else is unauthorized. If you are not the intended recipient, 
any disclosure, copying, distribution, or use of the contents of this information is prohibited and 
may be unlawful. If you have received this electronic transmission in error, please reply 
immediately to the sender that you have received the message in error, and delete it. Thank you. 
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To: Vaught, Laura[Vaught.Laura@epa.gov]; Distefano, Nichole[DiStefano.Nichole@epa.gov] 
From: Kopocis, Ken 
Sent: Fri 9/13/2013 5:50:13 PM 
Subject: Vitter reply(1 ).doc 

Some drafting for Vitter response. 

Still working with OECA. 

Ken 
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To: 
Cc: 
From: 
Sent: 
Subject: 

FYI. 

FOIA 2014-009508 Interim 2 

Goo, Michaei[Goo.Michael@epa.gov] 
Balserak, Paui[Balserak.Paul@epa.gov] 
Kopocis, Ken 
Thur 9/5/2013 11 :41 :49 AM 
Background for Administrator meeting with EEl on Sept 5 2013.doc 

This is what went to Administrator last evening. 
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To: Hewitt, Julie[Hewitt.Julie@epa.gov]; Wood, Robert[Wood.Robert@epa.gov]; Southerland, 
Elizabeth[Southerland.Eiizabeth@epa.gov] 
From: Kopocis, Ken 
Sent: Wed 9/4/2013 11:20:31 PM 
Subject: Background for Administrator meeting with EEl on Sept 5 2013.doc 

Here is what the Administrator received. 

Ken 
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To: Scozzafava, MichaeiE[Scozzafava.MichaeiE@epa.gov]; Fritz, 
Matthew[Fritz.Matthew@epa.gov] 
From: Kopocis, Ken 
Sent: Wed 9/4/2013 10:16:19 PM 
Subject: Background for Administrator meeting with EEl on Sept 5 2013.doc 

For tomorrow 
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To: 
From: 

Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov] 
Kopocis, Ken 

Sent: 
Subject: 

Wed 9/4/2013 12:23:55 PM 
RE: EEl 

From: Southerland, Elizabeth 
Sent: Wednesday, September 04,2013 8:05AM 
To: Kopocis, Ken 
Subject: Re: EEl 

From: Kopocis, Ken 
Sent: Wednesday, September 04, 2013 7:48:32 AM 
To: Southerland, Elizabeth 
Subject: FW: EEl 

From: Kopocis, Ken 
Sent: Tuesday, September 03,2013 10:56 AM 
To: Southerland, Elizabeth 
Cc: Stoner, Nancy 
Subject: FW: EEl 
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From: Scozzafava, MichaelE 
Sent: Tuesday, September 03,2013 10:50 AM 
To: Kopocis, Ken; Stoner, Nancy 
Cc: Magruder, DeMara 
Subject: EEl 

Ken/Nancy: 

Ken will be added to the meeting with the Administrator and EEl on Thursday. It's a two hour 
meeting, and the first topic (i.e. from 9 to 1 0) will be 316b. An invite is forthcoming. 

Mike 

Michael Scozzafava 

Special Assistant 

Office of the Administrator 

ARN 3316 

202-566-1376 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Magruder, DeMara[Magruder.Demara@epa.gov] 
Kopocis, Ken 
Mon 8/5/2013 3:03:17 PM 
FW: 316(b) Meeting-- Tuesday, August 6 at 5:00 

From: Browne, Cynthia 
Sent: Monday, August 05,2013 10:10 AM 
To: Kopocis, Ken 
Subject: RE: 316(b) Meeting -- Tuesday, August 6 at 5:00 

Ken, You may want to send out a rescheduler for Wednesday, 8/7 at 1:00pm? Thanks, Cynthia 

From: Joseph Goffinan L===~=~=="-==='-"~ 
Sent: Sunday, August 04,2013 4:57PM 
To: Browne, Cynthia; Kurlansky, Ellen; Goffman, Joseph 
Subject: 316(b) Meeting-- Tuesday, August 6 at 5:00 

Can you please reschedule this meeting given the conflicts on my/our schedule? My Wednesday 
seems pretty open especially since I do not plan to attend the 1:00 PM 2.5 meeting. Thanks. 
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To: Barron, Alex[Barron.Aiex@epa.gov] 
From: Kopocis, Ken 
Sent: Fri 7/26/2013 6:07:21 PM 
Subject: RE: APPROVED & TRANSMITTED to OMB: Criteria and Standards for Cooling Water Intake 
Structures 

From: Barron, Alex 
Sent: Friday, July 26, 2013 2:06 PM 
To: Kopocis, Ken 
Subject: FW: APPROVED & TRANSMITTED to OMB: Criteria and Standards for Cooling Water Intake 
Structures 

From: Muellerleile, Caryn 
Sent: Friday, July 26, 2013 2:03 PM 
To: Goo, Michael; Cristofaro, Alexander; Owens, Nicole; Schaaff, Lesley; Balserak, Paul; Barron, Alex 
Cc: Wood, Robert; Zipf, Lynn; Hewitt, Julie; Evalenko, Sandy; Nelson, Tomeka; Scozzafava, MichaeiE; 
Clark, Spencer 
Subject: APPROVED & TRANSMITTED to OMB: Criteria and Standards for Cooling Water Intake 
Structures 

Today OP transmitted to OMB for interagency review the economically significant 316(b) final rule. 
<< OLE Object: Picture (Device Independent Bitmap) >> 

The following documents were submitted for interagency review: 
<< OLE Object: Picture (Device Independent Bitmap) >> 

Thank you, 

Caryn Muellerleile 
Regulatory Management Division 
Office of Policy 
US Environmental Protection Agency 
1200 Pennsylvania Ave NW (1806A) 
Washington, DC 20460 
(202) 564-2855 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Goo, Michaei[Goo.Michael@epa.gov] 
Kopocis, Ken 
Fri 7/19/2013 1:16:16 PM 
316(b) 

Any word on upload? The clock is ticking. 
Thanks. y 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Acting Administrator[62Perciasepe.Bob73@epa.gov] 
Kopocis, Ken 
Mon 6/17/2013 1 :35:32 PM 
Accepted: 316b Discussion 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Goo, Michaei[Goo.Michael@epa.gov] 
Kopocis, Ken 
Mon 6/10/2013 6:03:43 PM 
316(b) calls 

Need to discuss who and when. y 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov] 
Kopocis, Ken 
Tue 5/21/2013 1:20:52 PM 
Please give me a call re 316(b) 

Ken Kopocis 

Office of Water 

U.S. EPA 

(202) 564-5700 
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To: Acting Administrator[62Perciasepe.Bob73@epa.gov] 
From: Kopocis, Ken 
Sent: Tue 5/14/2013 9:01:08 PM 
Subject: Accepted: Geographic Scope of Restored Act 

I am free until the 6:00 meeting on 316(b) 

I can come over now- let me know. 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Barron, Alex[Barron .Aiex@epa .gov] 
Kopocis, Ken 
Fri 5/10/2013 7:47:30 PM 
Fw: 316(b) follow-up information 

From: Ann W Loomis 
Sent: Friday, May 10, 2013 2:50:43 PM 
To: Kopocis, Ken; Goo, Michael; Vaught, Laura 
Subject: 316(b) follow-up information 

Ken and Michael, 

Thank you for attending and organizing the very informative discussions last week with EEl 
member companies on the proposed cooling water intake structure mle. Please find attached 
brief responses to questions posed by your staff during our meetings. If further clarification is 
needed, please let me know. 

Thanks, 

Ann 

Ann Loomis 

Senior Advisor for Federal & 

Environmental Policy 

Dominion 

202-585-4205 
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legally confidential and/or privileged and does not in any case represent a firm ENERGY 
COMMODITY bid or offer relating thereto which binds the sender without an additional express 
written confirmation to that effect. The information is intended solely for the individual or entity 
named above and access by anyone else is unauthorized. If you are not the intended recipient, 
any disclosure, copying, distribution, or use of the contents of this information is prohibited and 
may be unlawful. If you have received this electronic transmission in error, please reply 
immediately to the sender that you have received the message in error, and delete it. Thank you. 
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• Comparability Analysis for Alternative Technologies 

o Under the multi-pronged approach for addressing impingement, the prongs should be viewed as 

sequential, while giving full credit for measures already in place at each facility. If the facility does not 

have a pre-approved technology in place, or an alternative technology or approach has already been 

implemented, the facility would bear the burden of demonstrating that adding the BTA technology is 

not technologically or economically feasible or environmentally necessary, taking into account 

protective measures already in place. 

o Following that assessment, the facility would move to prong 2 and demonstrate to the permitting 

director that an alternative technology (e.g., wedgewire screens, acoustic deterrents, etc.), if installed 

at a particular site together with existing measures, would be comparable in performance to one of the 

pre-approved technologies. 

o Comparability would be proven by focusing on species of concern and then comparing the anticipated 

performance of the alternative technology, operational measures or flow reductions to the presumed 

performance of pre-approved technologies. 

o Prong 3 is a pathway to compliance for a limited number of facilities where a pre-approved or 

comparable technology is neither feasible nor cost-effective. In that case, determining an effective 

approach to further reducing impingement mortality should be based on the nine-entrainment factors 

currently discussed in the proposed rule (e.g., organisms involved, impacts on waterbody, cost-benefit 

analysis, etc.). This prong should not be viewed as a 11do nothing" option, but as a pathway that would 

allow compliance and would be available to a limited number of facilities as a result of unique 

circumstances. 

• Low Capacity Factor Units 

o Units that operate infrequently as measured by their capacity factor are essential to preserving grid 

reliability, maintaining system voltages within tight limits, keeping demand and supply in careful 

balance, and providing adequate reserve margins. Because these units are operated infrequently and 

derive revenues only when operated, additional operational costs to address impingement or 

entrainment mortality likely would make the units uneconomic and result in closures, defeating the 

reliability purposes they serve. 

o Units that have an annual capacity factor of 8 percent or less of their maximum or nameplate heat 

input, whichever is greater, averaged over a 5-year contiguous period, should be subject to a best 

management practices standard rather than the technology requirements applicable to other existing 

facility units. That standard would minimize water flow through a unit to the extent practicable, taking 

into consideration a plant's current configuration and allowing for the safe, efficient and reliable 

operation of the unit when called upon to supply power. 

1 
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o The need to handle such low use units carefully is well documented in industry comments. For 

example, see comments by the Utility Water Act Group, filed on August 18, 2011, at Section IV.c, pp. 24-

26. 

o In 2012, these low use units represented only 0.18% of the total power (MWh) generated in the U.S. 

• Repowered Units 

o EPA's proposed rule correctly treats 11rebuilt, repowered, and replacement units" at existing facilities 

the same as existing units at existing facilities. For such units, the permitting director is to determine 

the best technology available for entrainment purposes considering nine site-specific factors. 

0 However, EPA 

is apparently now considering substantially modifying this approach, by treating certain 

changes in equipment as 11new units" that would have to meet a closed-cycle cooling standard 

for entrainment. Such a requirement would be inconsistent with EPA's determination that 

closed-cycle cooling is not best technology available to be mandated at existing facilities. And a 

closed-cycle cooling mandate here would have enormous negative impacts on the 

environment, improvements to our energy supply, and the reliability of the electric grid. 

o EPA acknowledged in the proposed rule that closed-cycle cooling can have serious adverse 

environmental impacts, including increased consumptive use of water, use of more land area, salt drift, 

increased energy consumption to run the closed-cycle system, and deleterious human health and 

welfare impacts, as a result of increased air emissions. 

o Requiring cooling towers upon rebuilding, repowering, and/or replacing units will result in cost and 

operational disincentives to replace older, inefficient generation with new efficient generating units 

that will use less fuel and result in fewer emissions. 

o In addition to these adverse impacts, a requirement for rebuilt, repowered, and replacement units to 

install closed-cycle cooling will increase greenhouse gas (GHG) emissions. 

• The 

requirement to install cooling towers would often be triggered by projects that are 

intended to reduce GHG emissions, like repowering or replacing existing coal units with 

natural gas units, or power uprates at nuclear facilities. The cost of cooling towers 

would make such projects cost-prohibitive. 

• Cooling towers increase consumptive use of water. 

o The concerns that new source review were intended to address in the Clean Air Act, namely to require 

emission reductions as new generating capacity is added over time, do not apply to 316(b). Under the 

Clean Water Act, permitting directors renew best available technology determinations in every permit 

renewal application. Permit writers should be given the flexibility to determine whether improvements 

in existing measures are needed and if so what improvements are most appropriate for each existing 

2 
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facility, without a constraint to use closed-cycle cooling or its equivalent when rebuilding, repowering, 

or replacing a unit. 

3 
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To: Ann W Loomis[ann.w.loomis@dom.com]; Goo, Michaei[Goo.Michael@epa.gov]; Vaught, 
Laura[Vaught.Laura@epa.gov] 
From: Kopocis, Ken 
Sent: Fri 5/10/2013 7:14:52 PM 
Subject: RE: 316(b) follow-up information 

From: Ann W Loomis [mailto:ann.w.loomis@dom.com] 
Sent: Friday, May 10, 2013 2:51 PM 
To: Kopocis, Ken; Goo, Michael; Vaught, Laura 
Subject: 316(b) follow-up information 

Ken and Michael, 

Thank you for attending and organizing the very informative discussions last week with EEl 
member companies on the proposed cooling water intake structure mle. Please find attached 
brief responses to questions posed by your staff during our meetings. If further clarification is 
needed, please let me know. 

Thanks, 

Ann 

Ann Loomis 

Senior Advisor for Federal & 

Environmental Policy 
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Dominion 

202-585-4205 

CONFIDENTIALITY NOTICE: This electronic message contains information which may be 
legally confidential and/or privileged and does not in any case represent a firm ENERGY 
COMMODITY bid or offer relating thereto which binds the sender without an additional express 
written confirmation to that effect. The information is intended solely for the individual or entity 
named above and access by anyone else is unauthorized. If you are not the intended recipient, 
any disclosure, copying, distribution, or use of the contents of this information is prohibited and 
may be unlawful. If you have received this electronic transmission in error, please reply 
immediately to the sender that you have received the message in error, and delete it. Thank you. 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Stoner, Nancy[Stoner.Nancy@epa.gov] 
Wood, Robert 
Fri 3/22/2013 1 :00:22 PM 
RE: 316(b) 

-----Original Appointment----
From: Stoner, Nancy 
Sent: Thursday, March 21, 2013 11:35 AM 
To: Stoner, Nancy; Wood, Robert; Southerland, Elizabeth; Sussman, Bob; Kopocis, Ken; Hewitt, Julie; 
Penman, Crystal; Goo, Michael; Barron, Alex 
Cc: Maddox, Donald 
Subject: 316(b) 
When: Friday, March 22, 2013 1:00 PM-1:45PM (GMT-05:00) Eastern Time (US & Canada). 
Where: 3309 ARN 
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To: 
Cc: 
From: 

Stoner, Nancy[Stoner.Nancy@epa.gov] 
Maddox, Donald[Maddox.Donald@epa.gov] 
Sussman, Bob 

Sent: 
Subject: 

Thur 3/21/2013 11:32:03 PM 
RE: 316b mtg 

Thanks. Adding Don. 

Robert M. Sussman 
Senior Policy Counsel to Administrator 
Office of the Administrator 
U.S. Environmental Protection Agency 
Washington DC 
(202)-564-7397 

-----Original Message----
From: Stoner, Nancy 
Sent: Thursday, March 21, 2013 7:31 PM 
To: Sussman, Bob 
Subject: RE: 316b mtg 

That works. Let's make it 1. 

-----Original Message----
From: Sussman, Bob 
Sent: Thursday, March 21, 2013 7:13PM 
To: Stoner, Nancy 
Subject: RE: 316b mtg 

Hope you're there. I can't do 12 but could do 1 ;00. 

Robert M. Sussman 
Senior Policy Counsel to Administrator 
Office of the Administrator 
U.S. Environmental Protection Agency 
Washington DC 
(202)-564-7397 

-----Original Message----
From: Stoner, Nancy 
Sent: Thursday, March 21, 2013 5:26PM 
To: Sussman, Bob 
Subject: Re: 316b mtg 

I'll talk w/Ken. I just had the pre-mtg thinking that this was at noon tomorrow 

From: Sussman, Bob 
Sent: Thursday, March 21, 2013 5:07:27 PM 
To: Stoner, Nancy 
Subject: Fw: 316b mtg 

Are you ok going ahead with the mtg wo you? 

From: Maddox, Donald 
Sent: Thursday, March 21, 2013 4:42:48 PM 
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To: Sussman, Bob 
Subject: RE: 316b mtg 

FOIA 2014-009508 Interim 2 

According to Office of Policy they confirmed with OW that Ken would take the meeting at 4:00 for Nancy. 
So you should talk to Ken to confirm. I can't reach Crystal( Ken and Nancy's assistant) right now. 

Don 

Office of the Deputy Administrator & 
Office of the Senior Policy Counsel 
maddox.donald@epa.gov 
Office: 202-564-8443 
Direct: 202-564-7207 

-----Original Message----
From: Sussman, Bob 
Sent: Thursday, March 21, 2013 4:32PM 
To: Maddox, Donald 
Subject: Re: 316b mtg 

Has to be before Nancy leaves the office in the afternoon. 

From: Maddox, Donald 
Sent: Thursday, March 21, 2013 4:11:34 PM 
To: Sussman, Bob 
Subject: RE: 316b mtg 

I have seen no movement on it. What time were they proposing ..... because your morning is about full! 

Office of the Deputy Administrator & 
Office of the Senior Policy Counsel 
maddox.donald@epa.gov 
Office: 202-564-8443 
Direct: 202-564-7207 

-----Original Message----
From: Sussman, Bob 
Sent: Thursday, March 21, 2013 4:09PM 
To: Maddox, Donald 
Subject: 316b mtg 

Did Goo move this mtg to the am so Nancy can come? 
y 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Kopocis, Ken[Kopocis.Ken@epa.gov]; Stoner, Nancy[Stoner.Nancy@epa.gov] 
Goo, Michael 
Wed 3/20/2013 1:09:17 PM 
Meeting with Tony Earley 

CEO of PG and E is at 10:15. Bob agreed OW should come. 316b de minimis will be discussed. You 
should get an invite but if not its the bullet room I think. y 
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To: 
Cc: 

Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Hewitt, Julie[Hewitt.Julie@epa.gov] 
Vaught, Laura[Vaught.Laura@epa.gov] 

From: Kopocis, Ken 
Sent: Tue 4/30/2013 4:32:36 PM 
Subject: FW: 316 (b) meetings w/ Ken Kopocis 

From: Ann W Loomis [mailto:ann.w.loomis@dom.com] 
Sent: Tuesday, April30, 2013 12:16 PM 
To: Pemnan, Crystal 
Cc: Kopocis, Ken 
Subject: RE: 316 (b) meetings w/ Ken Kopocis 
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From: Pemnan, CrystalL~~~~~~~=~~J 
Sent: Monday, April 29, 2013 5: 18 PM 
To: Ann W Loomis (Services- 6) 
Subject: 316 (b) meetings w/ Ken Kopocis 

The following meeting will take place: 

316(b) 

Wednesday, May 1, 2013@ lpm -2pm 

Thursday, May 2, 2013@ lpm-2pm 

Crystal Penman 

Office of Water 

1201 Constitution Ave, NW 

Washington, DC 20004 

202-564-3318 
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CONFIDENTIALITY NOTICE: This electronic message contains information which may be 
legally confidential and/or privileged and does not in any case represent a firm ENERGY 
COMMODITY bid or offer relating thereto which binds the sender without an additional express 
written confirmation to that effect. The information is intended solely for the individual or entity 
named above and access by anyone else is unauthorized. If you are not the intended recipient, 
any disclosure, copying, distribution, or use of the contents of this information is prohibited and 
may be unlawful. If you have received this electronic transmission in error, please reply 
immediately to the sender that you have received the message in error, and delete it. Thank you. 
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To: 
From: 

Penman, Crystai[Pen man .Crystal@epa .gov] 
Kopocis, Ken 

Sent: 
Subject: 

Mon 4/29/2013 8:44:18 PM 
Fw: 316b meetings 

From: Ann W Loomis 
Sent: Saturday, April 27, 2013 9:00:03 AM 
To: Kopocis, Ken 
Subject: Re: 316b meetings 

From: Kopocis, Ken [mailto:Kopocis.Ken@epa.gov] 
Sent: Saturday, April27, 2013 07:45AM 
To: Ann W Loomis (Services- 6) 
Subject: Re: 316b meetings 

From: Ann W Loomis 
Sent: Friday, April 26, 2013 11:00:05 AM 
To: Kopocis, Ken 
Subject: RE: 316b meetings 

From: Kopocis, Ken [mailto:Kopocis.Ken@epa.gov] 
Sent: Friday, April26, 2013 10:59 AM 
To: Ann W Loomis (Services- 6) 
Subject: Re: 316b meetings 
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From: Ann W Loomis 
Sent: Friday, April26, 2013 10:49:53 AM 
To: Kopocis, Ken 
Subject: 316b meetings 

Ken, 

FOIA 2014-009508 Interim 2 

I understand from Laura that your office will be scheduling the 316b meetings as there are OW 
staff that need to be there. We look forward to hearing from you as soon as possible so that we 
can organize the few people from our side who will attend. Here's my email so you can reach 
me. Cell is 202-997-1849. 

Thanks, 

Ann 

Ann Loomis 

Senior Advisor for Federal & 

Environmental Policy 

Dominion 

202-585-4205 
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CONFIDENTIALITY NOTICE: This electronic message contains information which may be 
legally confidential and/or privileged and does not in any case represent a firm ENERGY 
COMMODITY bid or offer relating thereto which binds the sender without an additional express 
written confirmation to that effect. The information is intended solely for the individual or entity 
named above and access by anyone else is unauthorized. If you are not the intended recipient, 
any disclosure, copying, distribution, or use of the contents of this information is prohibited and 
may be unlawful. If you have received this electronic transmission in error, please reply 
immediately to the sender that you have received the message in error, and delete it. Thank you. 
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To: 
From: 

Ann W Loomis[ann.w.loomis@dom.com] 
Kopocis, Ken 

Sent: 
Subject: 

Sat 4/27/2013 11 :45:44 AM 
Re: 316b meetings 

From: Ann W Loomis 
Sent: Friday, April 26, 2013 11:00:05 AM 
To: Kopocis, Ken 
Subject: RE: 316b meetings 

From: Kopocis, Ken [mailto:Kopocis.Ken@epa.gov] 
Sent: Friday, April26, 2013 10:59 AM 
To: Ann W Loomis (Services- 6) 
Subject: Re: 316b meetings 

From: Ann W Loomis 
Sent: Friday, April26, 2013 10:49:53 AM 
To: Kopocis, Ken 
Subject: 316b meetings 

Ken, 

I understand from Laura that your office will be scheduling the 316b meetings as there are OW 
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staff that need to be there. We look forward to hearing from you as soon as possible so that we 
can organize the few people from our side who will attend. Here's my email so you can reach 
me. Cell is 202-997-1849. 

Thanks, 

Ann 

Ann Loomis 

Senior Advisor for Federal & 

Environmental Policy 

Dominion 

202-585-4205 

CONFIDENTIALITY NOTICE: This electronic message contains information which may be 
legally confidential and/or privileged and does not in any case represent a firm ENERGY 
COMMODITY bid or offer relating thereto which binds the sender without an additional express 
written confirmation to that effect. The information is intended solely for the individual or entity 
named above and access by anyone else is unauthorized. If you are not the intended recipient, 
any disclosure, copying, distribution, or use of the contents of this information is prohibited and 
may be unlawful. If you have received this electronic transmission in error, please reply 
immediately to the sender that you have received the message in error, and delete it. Thank you. 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Penman, Crystai[Pen man .Crystal@epa .gov] 
Kopocis, Ken 
Thur 4/25/2013 10:51 :42 PM 
Two meetings next week 

I need you to set up two meetings next week. One hour each, one on Wednesday and one on 
Thursday. Meetings on 316(b ), OST will participate. Once set up, I will get you outside contact 
information. 

Thanks, 

Ken Kopocis 

Office of Water 

U.S. EPA 

(202) 564-5700 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Vaught, Laura[Vaught.Laura@epa.gov] 
Kopocis, Ken 
Thur 4/25/2013 5:58:08 PM 
316(b). Discussion 

I spoke with Ann Loomis today. I told her we would be looking to have our meetings next week (not 
Friday). 
Will you be coordinating, or do you want OW to do so? 
Ken y 
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To: 
Cc: 

Porterfield, Teri[Porterfield.Teri@epa.gov]; Gilinsky, Ellen[Gilinsky.EIIen@epa.gov] 
Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov] 

From: Kopocis, Ken 
Sent: Fri 4/19/2013 1:41:58 PM 
Subject: Re: Is 316b mtg at noon political only? 

Whatever is Bob's preference on schedule. 

From: Porterfield, Teri 
Sent: Friday, April19, 2013 9:40:19 AM 
To: Kopocis, Ken; Gilinsky, Ellen 
Cc: Southerland, Elizabeth 
Subject: RE: Is 316b mtg at noon political only? 

OK- should I keep the 316b on for today and just remove Betsy and Rob??? 

-----Original Message----
From: Kopocis, Ken 
Sent: Friday, April19, 2013 9:31AM 
To: Gilinsky, Ellen; Porterfield, Teri 
Cc: Southerland, Elizabeth 
Subject: Re: Is 316b mtg at noon political only? 

The only reason for Rob and Betsy would be to discuss Steam Electric. 
They are not necessary for 316(b). They are more valuable on ELG today. 

From: Gilinsky, Ellen 
Sent: Friday, April19, 2013 9:20:08 AM 
To: Porterfield, Teri 
Cc: Southerland, Elizabeth; Kopocis, Ken 
Subject: Re: Is 316b mtg at noon political only? 

We are in a meeting right now. Rob and betsy slammed with steam electric does this have to be today? 

From: Porterfield, Teri 
Sent: Friday, April19, 2013 9:18:10 AM 
To: Gilinsky, Ellen 
Cc: Southerland, Elizabeth 
Subject: RE: Is 316b mtg at noon political only? 

Per Don Maddox- Bob Sussman wanted to include Betsy and Ron Wood. Don Maddox is getting ready 
to call you ... 

-----Original Message----
From: Gilinsky, Ellen 
Sent: Friday, April19, 2013 9:16AM 
To: Porterfield, Teri 
Cc: Southerland, Elizabeth 
Subject: Is 316b mtg at noon political only? 

Some confusion as betsy just got invite 
y 
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To: 
From: 

Gilinsky, Ellen[Gilinsky.EIIen@epa.gov] 
Kopocis, Ken 

Sent: Thur 4/18/2013 8:35:16 PM 
Subject: RE: Do you all need any materials for 316(b) SP discussion tomorrow? 

From: Gilinsky, Ellen 
Sent: Thursday, Aprill8, 2013 3:14PM 
To: Kopocis, Ken 
Subject: Fw: Do you all need any materials for 316(b) SP discussion tomorrow? 

From: Hewitt, Julie 
Sent: Thursday, Aprill8, 2013 3:01:22 PM 
To: Gilinsky, Ellen 
Cc: Southerland, Elizabeth; Wood, Robert 
Subject: Do you all need any materials for 316(b) SP discussion tomorrow? 

The invite appears to be just political, incl. you, Ken and Nancy, but I'm not sure who from OW 
can actually go. 

OP sent some materials forward, FYI. Attached, thanks to Mike Scozzafava. The F AQ page is 
fine; I'm not sure why the other page is about what the 2004 rule said, although I think it's all 

correct, too. [~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-~~~~~-:~I?.~JI~~~~!iy~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~J 

Also FYI: Gina fielded a question about SP surveys at her confirmation hearing. I don't know 
the particulars of the question, but her response was basically "SP is a tool that the Agency has 
used in the past, and it is discussed in EPA's peer-reviewed Guidelines for Preparing Economic 
Analyses. I commit if confirmed to ensuring quality economic analyses." 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Vaught, Laura[Vaught.Laura@epa.gov] 
Kopocis, Ken 
Thur 4/18/2013 7:29:37 PM 
316b 

Here are my thoughts. 

Ken 
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To: Lousberg, Macara[Lousberg.Macara@epa.gov]; Stoner, Nancy[Stoner.Nancy@epa.gov]; 
Shapiro, Mike[Shapiro.Mike@epa.gov]; Gilinsky, Ellen[Gilinsky.EIIen@epa.gov] 
From: Kopocis, Ken 
Sent: Fri 4/5/2013 7:27:59 PM 
Subject: RE: Transition materials 

From: Lousberg, Macara 
Sent: Friday, April 05,2013 7:48AM 
To: Stoner, Nancy; Shapiro, Mike; Kopocis, Ken; Gilinsky, Ellen 
Subject: Transition materials 

I've attached (and will drop off hard copies) OW's transition write ups for your review. Our 
submission is due to OP on Monday. I apologize for getting these to you late, but there was 
some misinterpretation of instructions by one office so I wasn't able to finish incorporating their 
input until this morning. If you have any edits, please let me know. 

Macara 
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To: 
From: 

Stoner, Nancy[Stoner.Nancy@epa.gov] 
Kopocis, Ken 

Sent: Fri 4/5/2013 7:13:04 PM 
Subject: FW: Briefs in the Entergy Supreme Court case 

From: Witt, Richard 
Sent: Friday, April 05,2013 3:11PM 
To: Kopocis, Ken 
Cc: Levine, Mary Ellen 
Subject: Briefs in the Entergy Supreme Court case 

Per your request to Mary Ellen, I've enclosed the briefs The brief in opposition to cert. we filed 
is a so-called soft opposition because we said if the court granted cert. we would agree that 
Second Circuit got it wrong. 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i i 
i i 

i Ex. 5 - Deliberative i 
i i 
i i 
i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 
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Nos. 07-588, 07-589 and 07-597 

In the Supreme Court of the United States 
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QUESTIONS PRESENTED 

1. Whether Section 316(b) of the Clean Water Act, 
33 U.S.C. 1326(b), authorizes the Environmental Protec
tion Agency (EPA) to compare costs with benefits in 
determining the "best technology available for minimiz
ing adverse environmental impact" at cooling water in
take structures. 

2. Whether Section 316(b) prohibits the use of resto
ration measures as a means of minimizing the adverse 
environmental impact associated with cooling water in
take structures. 

3. Whether Section 316(b) authorizes EPA to regu
late cooling water intake structures at existing facilities, 
as well as at new facilities. 

(I ) 
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I n the Supreme Court of the United States 

No. 07-588 

ENTERGY CORPORATION, PETITIONER 

V. 

ENVIRON MENTAL PROTECT! ON AGENCY, ET AL. 

No. 07-589 

PSEG FOSSIL LLC, ET AL., PETITIONERS 

V. 

RIVERKEEPER INC., ET AL. 

No. 07-597 

UTILITY WATER ACT GROUP, PETITIONER 

V. 

RIVERKEEPER INC., ET AL. 

ON PET/ TIONS FOR A WRIT OF CERTIORARI 
TO THE UN/ TED STATES COURT OF APPEALS 

FOR THE SECOND C/ RCU/ T 

BRIEF FOR THE FEDERAL RESPONDENTS 
IN OPPOSITION 

OPINION BELOW 

The opinion of the court of appeals (07-589 Pet. App. 
1 a-86a) is reported at 4 75 F .3d 83. 

(1) 
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JURISDICTION 

The judgment of the court of appeals was entered on 
January 25, 2007. A petition for rehearing was denied 
on July 5, 2007 (07 -589 Pet. App. 87a-89a). On Septem
ber 25, 2007, Justice Ginsburg extended the time within 
which to file a petition for a writ of certiorari to and in
cluding November 2, 2007, and the petitions were filed 
on that date. The jurisdiction of this Court is invoked 
under 28 U .S.C. 1254(1 ). 

STATEMENT 

1. Steam electric power plants and other industrial 
and manufacturing facilities employ cooling water intake 
structures (intake structures) to absorb heat. The in
take structures at such plants collectively withdraw 
large amounts of water each day from the Nation's 
lakes, rivers, and other water bodies. Among the ad
verse environmental impacts that occur as those struc
tures withdraw water are "impingement," which occurs 
when aquatic organisms are trapped against the intake 
structures by the force of the inflowing water, and "en
trainment," which occurs when smaller organisms are 
pulled into a facility's cooling system. See 07-589 Pet. 
App. 2a. 

Section 316(b) of the Clean Water Act (CWA or the 
Act) requires that "[a]ny standard established pursuant 
to" Section 301 or 306 of the Act "and applicable to a 
point source shall require that the location, design, con
struction, and capacity of cooling water intake struc
tures reflect the best technology available for minimiz
ing adverse environmental impact." 33 U.S.C. 1326(b). 
That provision is unique among CWA provisions in that 
it addresses the intake of water, in contrast to other 
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provisions that regulate the discharge of pollutants into 
waters of the United States. 

The CWA does not define the substantive standard 
specified in Section 316(b)-"best technology available 
for minimizing adverse environmental impact" (BTA). 
33 U.S.C. 1326(b). Section 316(b) does, however, cross
reference Sections 301 and 306 of the CWA by requir
ing that any standards established pursuant to those 
sections also require that intake structures reflect the 
BTA. Ibid. Section 301 authorizes the Environmental 
Protection Agency (EPA) to establish, among other 
things, effluent limitations based on the "best practica
ble control technology currently available" (BPT) or 
the "best available technology economically achievable" 
(BAT). 33 U.S.C. 1311 (b)(1 )(A) and (2)(A). Section 306 
directs EPA to establish performance standards based 
on the "best available demonstrated control technology" 
(BADT). 33 U.S.C. 1316(a)(1). 

The CWA specifies that, in establishing BPT, EPA 
must consider, among other factors, "the total cost of 
application of technology in relation to the effluent 
reduction benefits to be achieved from such applica
tion * * * and such other factors as the Administra
tor deems appropriate." 33 U.S.C. 1314(b )(1 )(B). In 
determining BAT, EPA may consider factors similar 
to the BPT factors, including "the cost of achieving 
such effluent reduction * * * and such other factors 
as the Administrator deems appropriate." 33 U.S.C. 
1314(b)(2)(B). The limitations and standards promul
gated under Sections 301, 306, and 316(b) are imple
mented through National Pollutant Discharge Elim
ination System (NPDES) permits, which are issued 
for terms of up to five years, either by States with ap
proved NPDES programs or, in States without an ap-

ED_000110PST _00005671-00009 



FOIA 2014-009508 Interim 2 

4 

proved NPDES program, by EPA. See 33 U.S.C. 1342; 
40 C.F.R. 125.90(a). 

2. a. EPA first promulgated regulations implement
ing Section 316(b) in 1976. 41 Fed. Reg. 17,387. The 
Fourth Circuit remanded those regulations to EPA for 
procedural reasons. Appalachian Power Co. v. Train, 
566 F .2d 451 (1977). When EPA subsequently withdrew 
the remanded regulations, it left intact a separate provi
sion, which had not been remanded, that directs permit
ting authorities to use their best professional judgment 
to determine the BTA for each facility on a case-by-case 
basis. See 44 Fed. Reg. 32,854, 32,956 ( 1979); 40 C.F.R. 
401.14. In 1977, EPA also issued a General Counsel 
opinion confirming its previous interpretation that, 
while Section 316(b) does not require a full cost-benefit 
analysis, it would be unreasonable "to interpret Section 
316(b) as requiring use of technology whose cost is 
wholly disproportionate to the environmental benefit to 
be gained." In re Central Hudson Gas & Elec. Corp., 
Op. EPA Gen. Counsel, NPDES No. 63, 1977 WL 28250, 
at *8 (July 29, 1977) (citation omitted). Thus, for more 
than 30 years, permitting authorities have considered 
costs and benefits to at least that extent in determining 
a facility's BT A. 

b. In 1995, EPA entered into a consent decree estab
lishing deadlines for proposing and taking final action on 
regulations implementing Section 316(b). That consent 
decree was later amended to provide for three phases of 
rulemaking addressing different categories of facilities. 
See 07-589 Pet. App. 4a-5a. 

EPA published a Phase I rule in 2001. 66 Fed. Reg. 
65,256. That rule governs new facilities that meet cer
tain threshold specifications, and it provides that closed
cycle cooling technology (which reuses withdrawn wa-
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ter) is generally the BTA for such facilities. I d. at 
65,270-65,271. The Second Circuit largely upheld the 
Phase I rule. Riverkeeper, Inc. v. United States EPA, 
358 F.3d 174, 181 (2004). The Phase II rule, which is at 
issue here, establishes requirements for intake struc
tures at large, existing power plants that meet certain 
threshold specifications. 69 Fed. Reg. 41,576 ( 2004). 
The Phase Ill Rule, which governs new offshore and 
coastal oil and gas facilities and existing manufacturing 
and industrial facilities and smaller power plants, see 
71 Fed. Reg. 35,006 (2006), is pending review in the 
Fifth Circuit. ConocoPhi IIi ps Co. v. EPA, No. 06-60662 
(filed July 14, 2006). 

In the Phase II rule at issue here, EPA selected a 
suite of technologies to reflect the BT A. 69 Fed. Reg. at 
41,598-41,599. Those technologies include, among oth
ers, relocation of intakes, fine mesh passive screens, 
double-entry single exit traveling screens, velocity caps, 
larger intakes to decrease intake velocity, and barrier 
nets. See i d. at 41,599. Based on that suite of technolo
gies, EPA adopted national performance standards for 
reducing impingement mortality by 80%-95% and en
trainment by 60%-90%. 40 C.F.R. 125.94(b). Facilities 
may use any combination of control technologies or op
erational controls, including restoration measures, to 
meet those standards. 40 C.F .R. 125.94(a)(1 )-(4 ). A fa
cility may request a variance that results in a site
specific BTA determination if the facility demonstrates 
that the cost of complying with the national performance 
standards is significantly greater than the benefits of 
compliance. 40 C.F.R. 125.94(a)(5). 

EPA considered treating closed-cycle recirculating 
cooling towers, which it had determined to be the BTA 
for (new) Phase I facilities, as the BTA for (existing) 
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Phase II facilities. See 69 Fed. Reg. at 41,605-41,606. 
EPA rejected that alternative, however, because of 
its "generally high costs (due to conversions), the fact 
that other technologies approach the performance of 
this option, concerns for energy impacts due to retro
fitting existing facilities, and other considerations." I d. 
at 41,605. EPA explained that: the cost of closed-cycle 
recirculating cooling towers for Phase II facilities 
was many times higher than for Phase I facilities (at 
least $130-$200 million per tower, and probably more 
than that, with additional annual operating costs up to 
$20 million per facility); such cooling towers were less 
energy efficient than EPA's chosen alternatives; and, 
"[a]lthough not identical, the ranges of impingement and 
entrainment reduction are similar" under EPA's chosen 
option and the closed-cycle alternative. I d. at 41,605, 
41 ,606. 

3. After several parties petitioned for review, the 
petitions were consolidated in the Second Circuit. See 
07-589 Pet. App. 1a-86a. As relevant here, the court of 
appeals held that: (i) EPA may not consider the rela
tionship between an alternative's costs and benefits in 
determining the BTA, id. at 17a-33a; (ii) Section 316(b) 
precludes the use of restoration measures as a means of 
minimizing adverse environmental impacts, id. at 40a-
45a; and (iii) EPA may apply Section 316(b)'s require
ments to both new and existing facilities through the 
NPDES permit process, id. at 65a-70a. 

a. The court of appeals recognized that "Section 
316(b) does not itself set forth * * * the specific fac
tors that the EPA must consider in determining BTA." 
07-589 Pet. App. 18a. Because Section 316(b) cross-ref
erences Sections 301 and 306, however, the court looked 
to the factors that EPA may consider in implementing 
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various standards under those sections. I d. at 18a-20a. 
While those standards treat costs in different ways, in
cluding by requiring cost-benefit analysis in some cir
cumstances, the court concluded that Congress had 
manifested a clear intent in those other provisions "to 
move cost considerations under the CWA from a cost
benefit analysis to a cost-effectiveness one." I d. at 20a. 
The court further asserted that, if Congress had in
tended to permit a comparison of costs and benefits, it 
would have said so expressly in the statute. I d. at 22a-
23a. 

The court of appeals then held that EPA may not 
engage in cost-benefit analysis, but instead "may per
missibly consider cost in two ways: (1) to determine 
what technology can be 'reasonably borne' by the indus
try and (2) to engage in cost-effectiveness analysis." 
07-589 Pet. App. 23a. After consulting the definition of 
"cost-effectiveness" found in an Office of Management 
and Budget (OMB) circular, the court explained that, in 
its view, permissible cost-effectiveness review is limited 
to choosing "a less expensive technology that achieves 
essentially the same results" as the best technology that 
industry can reasonably bear. I d. at 20a n.1 0, 23a-24a. 
"For example, assuming the EPA has determined that 
power plants governed by the Phase II Rule can reason
ably bear the price of technology that saves between 
100-105 fish, the EPA, given a choice between a technol
ogy that costs $100 to save 99-101 fish and one that costs 
$150 to save 100-103 fish * * * could appropriately 
choose the cheaper technology on cost-effectiveness 
grounds." I d. at 24a. Thus, the court concluded, "the 
specified level of benefit is * * * a narrowly bounded 
range, within which the EPA may permissibly choose 
between two (or more) technologies that produce essen-
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tially the same benefits but have markedly different 
costs." /d. at 25a. 

The court of appeals then remanded to EPA because, 
in the court's view, "it is unclear whether the Agency 
improperly weighed the benefits and the costs of requir
ing closed-cycle cooling." 07-589 Pet. App. 29a. Based 
in part on its cost-benefit holding, the court also invali
dated the provision of the Phase II rule that authorized 
site-specific variances based on a comparison of costs 
and benefits at particular sites. I d. at 52 a. 

b. The court of appeals went on to hold that Section 
316(b) unambiguously precludes EPA from considering 
restoration measures, such as restocking of fish and im
provement of surrounding habitat, in determining the 
BTA for a facility. 07-589 Pet. App. 40a-45a. In limited 
circumstances, EPA had allowed facilities to use such 
measures to offset the adverse environmental impacts 
that would otherwise be caused by the operation of an 
intake structure. 40 C.F .R. 125.94(c). In the court of 
appeals' view, however, such mitigation measures do not 
"minimize" adverse environmental impacts within the 
meaning of Section 316(b), but instead "substitute after
the-fact compensation for adverse environmental im
pacts that have already occurred." 07-589 Pet. App. 44a. 

c. The court of appeals also upheld EPA's determi
nation that Section 316(b) applies to existing as well as 
new facilities. 07-589 Pet. App. 65a-70a. The court ex
plained that "[S]ection 316(b), on its face, applies to ex
isting facilities" because it cross-references Section 301, 
which applies to existing facilities. I d. at 68a. "At the 
very least," the court concluded, "EPA's view that sec
tion 316(b) applies to existing facilities is a reasonable 
interpretation of the statute." I bid. 
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In so holding, the court of appeals rejected the con
tention that EPA could not use the NPDES permitting 
process to enforce Section 316(b)'s requirements against 
existing facilities. 07-589 Pet. App. 68a-70a. The court 
noted that EPA must enforce Section 316(b) against 
existing facilities through "some permit process," and 
NPDES permits are "used to enforce the effluent limita
tions of sections 301 and 306." /d. at 69a. Thus, the 
court held, "EPA's decision to use the NPDES process 
to enforce section 316(b) is not unreasonable." Ibid. 

ARGUMENT 

1. Petitioners contend (e.g., 07-589 Pet. 17-27) that 
the court of appeals erred in holding that, in determin
ing the BTA, EPA may not consider the relationship 
between a technology's costs and benefits. The govern
ment agrees. The court of appeals' holding to that effect 
is wrong, and is in tension with Seacoast Anti-Pollution 
League v. Castle, 597 F .2d 306 (1st Cir. 1979). There is, 
however, no square circuit conflict on that question. 
And, while the question presented has great signifi
cance, it is not yet clear whether the decision is suffi
ciently important to merit the Court's review. 

To be sure, the uncertainty created by the erroneous 
decision below may have significant repercussions for 
facilities that undergo permitting decisions before the 
remand proceedings are completed. In the govern
ment's view, however, the full impact of the decision will 
not be clear until EPA completes proceedings on re
mand. For that reason, the government decided not to 
file a petition for a writ of certiorari in this case. If this 
Court were to grant the petitions, however, the govern
ment would support the position of the petitioners on 
this issue. 
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a. The court of appeals' holding that Section 316(b) 
unambiguously precludes comparison of a technology's 
costs and benefits is incorrect. Section 316(b) requires 
EPA to select the "best technology available for mini
mizing adverse environmental impact." 33 U.S.C. 
1326(b). As the court of appeals recognized, "Section 
316(b) does not itself set forth * * * the specific fac
tors that the EPA must consider in determining BTA." 
07-589 Pet. App. 18a. 

Nor does anything in the general statutory phrase 
preclude EPA's conclusion that the statute permits con
sideration of cost-benefit analysis in determining the 
BT A. The "best" technology for minimizing adverse 
impacts is not necessarily the one that provides the 
greatest reduction of such impacts, without regard to 
any other considerations. Section 316(b) cross-refer
ences Sections 301 and 306 of the Act, which direct EPA 
to adopt various other "best" standards: the "best prac
ticable control technology currently available" (BPT); 
the "best available technology economically achievable" 
(BAT); and the "best available demonstrated control 
technology" (BADT). See 33 U.S.C. 1311 (b)(1 )(A) and 
(2)(A), 1316(a)(1), 1326(b). Congress specified that, in 
establishing BPT, EPA must consider, among other fac
tors, "the total cost of application of technology in rela
tion to the effluent reduct ion benefits to be achieved 
from such application * * * and such other factors as 
the Administrator deems appropriate." 33 U.S.C. 
1314(b)(1)(B). In determining BAT, EPA is not re
quired to consider the relationship between costs and 
benefits, but Congress expressly provided that the 
agency may consider "the cost of achieving such effluent 
reduction * * * and such other factors as the Admin
istrator deems appropriate." 33 U.S.C. 1314(b)(2)(B). 
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Those statutory provisions confirm that "the CWA's 
requirement that EPA choose the 'best' technology does 
not mean that the chosen technology must be the best 
[at] pollutant removal." Citizens Coal Counci I v. United 
States EPA, 447 F.3d 879, 903 (6th Cir. 2006) (en bane) 
(quoting BP Exploration & Oi I, Inc. v. United States 
EPA, 66 F .3d 784, 796 (6th Cir. 1995) ). 1 

The court of appeals asserted that, if Congress had 
intended to permit consideration of the relationship be
tween costs and benefits, it would have clearly said so. 
07-589 Pet. App. 22a-23a. By treating statutory silence 
as an unambiguous prohibition, the court turned normal 
rules of statutory construction and Chevron deference 
on their head. "[S]uch silence, after all, normally cre
ates ambiguity. It does not resolve it." Barnhart v. 
Walton, 535 U.S. 212, 218 (2002); see Chevron U.S.A. 
Inc. v. NRDC, 467 U.S. 837, 843-844 (1984). Moreover, 
the court of appeals erred in construing American Tex
tile Manufacturers Institute v. Donovan, 452 U.S. 490, 
510 (1981 ), to erect a presumption against consideration 
of the relationship between costs and benefits. See 
07-589 Pet. App. 22a-23a. Donovan upheld an agency's 
determination that it was not required to undertake 
cost-benefit analysis under a different statute. Dono
van, 452 U.S. at 506. Thus, Donovan-which predated 

1 The court of appeals asserted that BT A is more akin to BAT than 
BPT, and construed BAT (unlike BPT) to preclude cost-benefit anal
ysis. 07-589 Pet. App. 18a-20a. All three standards, however, include 
the terms "best," "technology," and "available," and neither the BAT 
nor the BPT standard goes on to consider minimizing adverse environ
mental impacts. See 33 U.S.C. 1311(b)(1)(A) and (2)(A), 1326(b). As 
such, the court of appeals erred in concluding that the Act unambigu
ously treats BTA like BAT (but not BPT) for this purpose. 
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Chevron in any event-did not hold that silence unam
biguously precludes consideration of costs and benefits. 

More recent decisions applying Chevron principles of 
statutory construction have construed congressional 
silence as permitting cost-benefit analysis. See, e.g., 
Sierra Club v. United States EPA, 314 F.3d 735, 744 
(5th Cir. 2002); Michigan v. United States EPA, 213 
F.3d 663, 678-679 (D.C. Cir. 2000), cert. denied, 532 U.S. 
903, and 532 U.S. 904 (2001 ). The District of Columbia 
Circuit, for example, has explained that "[i]t is only 
where there is clear congressional intent to preclude 
consideration of cost that we find agencies barred from 
considering costs." I d. at 678 (internal quotation marks 
and citation omitted). The court of appeals erred by 
relying on the opposite presumption in this case. 

The court of appeals confirmed its error by purport
ing to micro-manage the agency's decisionmaking by 
establishing rules that cannot be found anywhere in the 
Act. The court concluded, for example, that EPA may 
consider costs as part of cost-effectiveness but not cost
benefit analysis-terms that appear nowhere in the stat
ute. After consulting the definition of "cost-effective
ness" found in an OMB circular that does not purport to 
interpret Section 316(b), the court proclaimed that EPA 
could adopt a significantly cheaper technology that 
would save 99-101 fish instead of 100-103 fish. 07-589 
Pet. App. 20a & n.1 0, 24a. While it is not clear what re
sult the court of appeals would reach if five or ten fish 
were potentially affected instead of one or two, the point 
for present purposes is that the court of appeals' free
lancing violates Chevron by usurping the agency's role 
of construing and filling in an ambiguous statute. 

Indeed, the court of appeals also agreed to let EPA 
consider other practical factors, such as energy effi-
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ciency and countervailing environmental effects. 07-589 
Pet. App. 24a n.12. While those factors are very impor
tant considerations, the lines drawn by the court of ap
peals between what it will and will not permit the agency 
to consider are by no means required by the statute; 
instead, they are simply the court of appeals' prefer
ences imposed on the agency, in violation of Chevron. 

b. The court of appeals' decision is also in tension 
with the First Circuit's decision in Seacoast, supra. In 
determining the BTA in that case under Section 316(b), 
EPA rejected an alternative that would have further 
minimized entrainment "only slightly," and would have 
cost an additional $20 million. Seacoast, 597 F.2d at 311. 
EPA rejected that alternative because "the costs would 
be 'wholly disproportionate to any environmental bene
fit."' I bid. (quoting EPA's opinion). After resolving a 
factual dispute concerning the magnitude of the costs, 
the First Circuit stated that "[p]etitioners, wisely, do 
not argue that the cost may not be considered." I bid. 
Rather, "[t]he legislative history clearly makes cost an 
acceptable consideration in determining whether the 
intake design 'reflect[s] the best technology available.'" 
Ibid. (quoting Staff of the Senate Comm. on Public 
Works, 93d Cong., 1st Sess., A Legislative History of 
the Water Pollution Control Act Amendments of 1972, 
at 264 (Comm. Print 1973)). 

Seacoast does not present a square conflict for two 
reasons. First, it appears from the court of appeals' 
brief discussion that the permissibility of considering 
costs was not in dispute in that case. 597 F .2d at 311. 
Second, while the First Circuit clearly stated that EPA 
may consider costs, the court did not explicitly discuss 
the extent to which costs may be considered. See ibid. 
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Nonetheless, Seacoast upheld EPA's rejection of an 
alternative on the ground that its costs were wholly dis
proportionate to its benefits-a legal standard that can
not be squared with the court of appeals' decision below. 
Indeed, the court of appeals below faulted EPA for ap
plying a standard that, in the court of appeals' view, re
sembled one that looks to whether costs are "wholly out 
of proportion" to benefits. 07-589 Pet. App. 19a (quoting 
EPA v. National Crushed Stone Ass'n, 449 U.S. 64, 71 
n.1 0 (1980)). In this case, therefore, the court of appeals 
rejected essentially the same legal standard that EPA 
had applied in Seacoast. 

c. While the court of appeals' decision is undoubt
edly important, and it unjustifiably constrains EPA's 
consideration of costs and benefits, it is unclear how 
significant the decision ultimately will prove to be. The 
court of appeals did not determine that EPA had consid
ered costs in an unlawful fashion; instead, it found 
EPA's rationale "unclear" and remanded for further 
proceedings. 07-589 Pet. App. 26a. In doing so, the 
court of appeals noted that EPA could permissibly con
sider the energy impacts, countervailing environmental 
effects, and cost-effectiveness of alternatives. I d. at 24a 
n.12. 

Nonetheless, it is clear that the court of appeals' de
cision will be disruptive. The Phase II rule affects ap
proximately 550 facilities that account for approximately 
40% of our Nation's energy production. See 69 Fed. 
Reg. at 41,608; Office of Water, EPA, Economic and 
Benefits Analysis for the Final Section 316(b) Phase II 
Existing Facilities Rule A3-6, A3-13 (2004). Because 
those facilities' NPDES permits expire every five years, 
see 33 U.S.C. 1342(a)(3) and (b)(1)(B), many affected 
permitting decisions may be made before EPA com-
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pletes the remand proceedings and an appellate court 
reviews those proceedings. Until EPA completes the re
mand proceedings, permitting authorities will issue per
mits on a case-by-case basis based on their best profes
sional judgment. At least in the Second Circuit, how
ever, they will no longer be able to consider the relation
ship between costs and benefits. That will mark a sharp 
break from past practice, because EPA and other per
mitting authorities have understood for at least 30 years 
that cost-benefit analysis is an appropriate consider
ation. See, e.g., Central Hudson, Op. EPA Gen. Counsel, 
NPDES No. 63, 1977 WL 28250, at *8 (explaining that it 
would be "unreasonable to interpret Section 316(b) as 
requiring use of technology whose cost is wholly dispro
portionate to the environmental benefit to be gained") 
(citation omitted). The short-term consequences of the 
resulting uncertainty will be magnified by the fact that 
existing facilities have made enormous investments 
based, in part, on their reliance on past permitting deci
sions made under a different legal standard. 

As EPA determined in the Phase II rulemaking, any 
requirement that existing facilities must adopt closed
cycle cooling technology would have dramatic effects. 
Nationwide, the cost would exceed $3.5 billion annually, 
and possibly be much more than that. 69 Fed. Reg. at 
41,605. Such contra Is would also impose a significant 
"energy penalty" by reducing the amount of energy cre
ated by affected plants while forcing others to remain 
idle during extensive retrofits (or to close their doors 
forever). See ibid. At this time, however, any assess
ment of the likely consequences is speculative, as ex
plained above. 

It is also unclear whether the court of appeals' 
decision will have practical consequences beyond the 
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Phase II rule. EPA's Phase Ill rule expressly relies on 
cost-benefit considerations. E.g., 71 Fed. Reg. at 35,015. 
Challenges to that rule are currently pending before the 
Fifth Circuit, and the United States is defending EPA's 
consideration of the relationship between costs and ben
efits in that rulemaking. See U.S. Br. at 54-73, Conoco
Phi IIi ps, supra (No. 06-60662). If the Fifth Circuit were 
to agree with the Second Circuit, the practical impor
tance of the question would be magnified. If the Fifth 
Circuit were to disagree with the Second Circuit, the 
resulting circuit conflict would also weigh in favor of this 
Court's review. At this juncture, however, it is not clear 
that the consequences of the court of appeals' ruling 
below are sufficiently important to satisfy this Court's 
certiorari criteria. 

2. In addition to challenging the court of appeals' 
erroneous cost-benefit holding, petitioners argue (e.g., 
07-589 Pet. 28-31) that the court of appeals erred in 
holding that the CWA precludes the use of restoration 
measures to minimize the adverse environmental im
pacts of cooling water intake structures. While the 
court of appeals' holding on that issue is wrong as well, 
it does not warrant further review at this time. 

As discussed, the statute requires that "the location, 
design, construction, and capacity of cooling water in
take structures reflect the best technology available for 
minimizing adverse environmental impact." 33 U.S.C. 
1326(b). EPA's regulations permit the use of restoration 
measures (instead of, for example, improvements to the 
equipment used in intake structures) when, among other 
things, "the impacts to fish and shellfish * * * within 
the watershed [through the use of restoration measures] 
will be comparable to those which would result" from 
other compliance methods. 40 C.F.R. 125.84(d)(1). That 
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is a reasonable interpretation of the statutory text, be
cause it provides a comma n sense way of minimizing 
environmental impacts in a cost-effective manner. 

The court of appeals construed Section 316(b) tore
quire that BTA be implemented through "the location, 
design, construction, or capacity of cooling water intake 
structures." 07-589 Pet. App. 44a. Restoration mea
sures are, however, part of the overall "design" of such 
structures. In any event, the statute requires only that 
the design "reflect[]" BTA, and the design does so when 
restoration measures help the facility achieve that level 
of protection. The court of appeals also thought that 
"minimizing adverse environmental impact" under the 
statute unambiguously requires minimizing that impact 
before any consequence occurs, as opposed to using res
toration measures to replace, for example, entrained 
organisms with new organisms. 07-589 Pet. App. 44a. 
But nothing in the statute requires minimization to take 
either form, so long as the end result is comparable. 
Thus, if the Court were to grant the petitions, the gov
ernment would support the position of the petitioners on 
this issue as well. 

The restoration-measures question does not, how
ever, warrant further review at this time. No other 
court of appeals has held that restoration measures are 
a permissible means of compliance under Section 316(b). 
While the court of appeals' decision has the potential to 
be disruptive and to require inefficient and wasteful re
sults at existing facilities that had intended to rely upon 
restoration measures, the issue is not so exceptionally 
important as to warrant review in the absence of a cir
cuit conflict. The court of appeals' holding is limited to 
Section 316(b), and does not extend to the use of restora
tion measures under other provisions of the CWA or 
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other environmental statutes. Moreover, the permissi
bility of restoration measures lacks the far-reaching 
significance of the more fundamental cost-benefit ques
tion described above, because such measures are simply 
one means of complying with BTA once BTA is estab
lished. 

3. Alone among the petitioners, Entergy also argues 
(07 -588 Pet. 15-25) that the court of appeals erred in 
upholding EPA's determination that Section 316(b) ap
plies to existing facilities. The court of appeals' holding 
on that point is correct and does not warrant further 
review. 

a. As noted, Section 316(b) requires that "[a]ny 
standard established pursuant to section [301] of [the 
CWA] or section [306] of [the CWA] and applicable to a 
point source shall require that the location, design, con
struction, and capacity of cooling water intake struc
tures reflect the best technology available for minimiz
ing adverse environmental impact." 33 U.S.C. 1326(b). 
The opening phrase establishes the scope of Section 
316(b )'s applicability-i.e., standards developed pursu
ant to Sections 301 and 306 and applicable to point 
sources-while the closing phrase establishes its sub
stantive requirement-i.e., that the location, design, 
construction, and capacity of intake structures reflect 
BT A. Significantly, while Section 306 addresses only 
new sources, 33 U.S.C. 1316(b), Section 301 provides for 
limitations on existing sources, as Entergy concedes 
(07-588 Pet. 5). See 33 U.S. C. 1311(b). Thus, by man
dating that "[a]ny standard established pursuant" to 
Sections 301 or 306 reflect BTA for intake structures, 
Section 316(b) unambiguously imposes its requirements 
on both new and existing facilities. 33 U.S.C. 1326(b) 
(emphasis added). 
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Entergy argues (07-588 Pet. 15-16) that Section 
316(b) is limited to new sources because it imposes re
quirements on "the location, design, construction, and 
capacity of cooling water intake structures." 33 U.S.C. 
1326(b). As discussed, however, Section 316(b) sepa
rately defines its scope by stating that it applies to 
"[a]ny standard established pursuant to" Sections 301 
and 306. Ibid. 

Even if Section 316(b) does not unambiguously apply 
to existing facilities, EPA's interpretation is certainly 
reasonable and entitled to deference. Applying Section 
316(b) to existing facilities furthers the CWA's general 
objective "to restore and maintain the chemical, physi
cal, and biological integrity of the Nation's waters." 33 
U.S.C. 1251 (a). It also fulfills Section 316(b)'s particular 
objective of minimizing adverse environmental impacts 
at facilities that are subject to Section 301 standards. 
Moreover, EPA has a longstanding and consistent prac
tice of applying Section 316(b) to existing facilities, dat
ing back to its 1977 regulations and a general counsel 
opinion that same year. See 71 Fed. Reg. at 35,011; Cen
tral Hudson, Op. EPA Gen. Counsel, NPDES No. 63, 
1977 WL 28250, at *6. 

b. Entergy nonetheless argues (07-588 Pet. 17-19) 
that its position is "confirmed by the absence of any 
CWA mechanism for imposing new requirements relat
ing to the intake of water on existing facilities." As the 
court of appeals determined, however, EPA may imple
ment Section 316(b) through the NPDES permitting 
process. 07-589 Pet. App. 68a-70a. 

As discussed, Section 316(b) requires that standards 
established under Sections 301 and 306 must comply 
with Section 316(b)'s requirements. Section 301 and 306 
standards are, in turn, implemented through NPDES 
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permits. See 33 U.S.C. 1342(a)(1). Indeed, the Act au
thorizes EPA to "issue [an NPDES] permit for the dis
charge of any pollutant * * * upon condition that such 
discharge will meet * * * all applicable requirements 
under sections [301 and 306] ." I bid. (emphasis added). 
Because the Act ties Section 316(b)'s requirements to 
standards established under Section 301, and the Act 
further directs that NPDES permits contain all applica
ble Section 301 requirements, the Act "implicitly re
quires the Administrator to insure compliance with 
§ 316(b) as one of the permit conditions." United States 
Steel Corp. v. Train, 556 F .2d 822, 850 (7th Cir. 1977). 

Entergy argues (07 -588 Pet. 17 -18) that Section 
402(a)(1 ), 33 U.S.C. 1342(a)(1 ), which authorizes the is
suance of N PDES permits, requires only that such per
mits mandate that the "discharge" of a pollutant comply 
with Section 301 requirements, whereas Section 316(b) 
governs the intake, as opposed to discharge, of water. 
But the intake and discharge of water are closely associ
ated with one another, and there is no reason to read 
Section 402(a)(1) as precluding NPDES permits from 
including all Section 301 requirements. As the court of 
appeals observed, Entergy's reading cannot be squared 
with Section 316(b)'s clear application to existing sour
ces. 07-589 Pet. App. 69a-70a. At a bare minimum, 
EPA's interpretation is reasonable. 

c. There is no division among the circuits on the 
question presented here. Indeed, Entergy does not as
sert a circuit conflict on the question whether Section 
316(b) applies to existing sources; instead, it asserts 
(07 -588 Pet. 18-19) only a circuit conflict on the subsid
iary question whether Section 316(b) may be enforced 
through NPDES permits. There is no such conflict. The 
District of Columbia Circuit's decision in NRDC v. Uni-
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ted States EPA, 859 F.2d 156 (1988) (cited at 07-588 Pet. 
19) does not even involve Section 316(b); instead, it ad
dresses the question whether EPA may include condi
tions in NPDES permits based on the requirements of 
an entirely different statute, the National Environmen
tal Policy Act of 1969 (NEPA), 42 U.S.C. 4321 et seq. 
See NRDC, 859 F.2d at 168-170. As the District of Co
lumbia Circuit explained, NEPA-unlike Section 316(b) 
-is a "procedural" statute that "does not expand the 
agency's substantive powers." /d. at 169, 170. 

Nor is there a conflict with Virginia Electric & 
Power Co. v. EPA, 566 F.2d 446 (4th Cir. 1977) (VEPCO) 
(cited at 07-588 Pet. 18-19). VEPCO did not involve 
NPDES permits. Instead, the "sole question" there was 
whether the district court or the court of appeals had 
original jurisdiction to review regulations implementing 
Section 316(b). VEPCO, 566 F.2d at 447. That question 
turned on "whether the regulations constitute 'effluent 
limitation[s] or other limitation[s]' within the meaning of 
[33 U.S.C. 1369(b)(1)(E)]." 566 F.2d at 449. It was un
disputed that the regulations were not effluent limita
tions. I bid. The court of appeals held that the regula
tions were other limitations for purposes of the j urisdic
tional provision, primarily because"§ 316(b) itself seems 
to indicate its limitations are to be adopted under §§ 301 
and 306." I d. at 450. Nothing in VEPCO 's analysis, 
much less its jurisdictional holding, conflicts with the 
court of appeals' decision in this case; if anything, 
VEPCO supports the court of appeals' determination 
that Section 316(b)'s requirements are requirements 
under Sections 301 and 306. 

d. Entergy argues (07-588 Pet. 22-25) that the court 
of appeals' decision implicates a circuit conflict on whe
ther courts must defer to an agency's reasonable inter-
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pretation of its own statutory jurisdiction. That ques
tion is not properly presented here, for at least two rea
sons. First, it was not timely raised or considered be
low. Entergy raised that contention for the first time in 
its reply brief in the court of appeals, and therefore has 
forfeited it. See, e.g., United States v. Gabriel, 125 F.3d 
89, 100 n.6 (2d Cir. 1997). Nor did the court of appeals 
address the question. Thus, the question is not properly 
presented here. See, e.g., Travelers Cas. & Sur. Co. of 
Am. v. Pacific Gas & Elec. Co., 127 S. Ct. 1199, 1208 
(2007). 2 

Moreover, the court of appeals had an even more 
fundamental reason for not addressing the question: the 
court held that Section 316(b) "plainly applies" "on its 
face * * * to existing facilities." 07-589 Pet. App. 68a, 
lOa; see id. at 69a (emphasizing the "clear textual basis" 
for that conclusion). Because the court of appeals held 
that the statute is unambiguous, it had no occasion to 
analyze the deference that would be due to EPA's rea
sonable construction of an ambiguous statute. To be 
sure, the court of appeals stated, apparently as an alter
native holding, that "at the very least, the EPA permis
sibly interpreted the statute to cover existing facilities." 
/d. at 65a; see id. at 68a. But the court's analysis rested 
on the plain language of the statute, see id. at 67a-68a, 
and, as discussed above, the court concluded that the 
text is "clear" and "plain[]." /d. at 69a, 70a. Thus, the 
court's holding does not appear to rely on deference. 

2 In a string-cite for the general proposition that agencies' interpre
tations must be reasonable, Entergy's opening brief in the court of 
appeals included a parenthetical that said, "discretion inappropriate re
garding matters of agency authority." Entergy C.A. Br. 33. That brief 
statement in a parenthetical to a case cited for a different proposition 
did not adequately raise the issue. 
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Even if the basis for the court's holding were unclear, 
that lack of clarity would make this case a poor vehicle 
for considering the deference question. 

In any event, under Chevron, EPA's reasonable in
terpretation of the statutes it administers is entitled to 
deference, even if those statutes are considered j urisdic
tional. Indeed, an agency's construction of statutory 
provisions it is charged with administering normally 
affects the scope of the agency's regulatory authority 
and responsibilities. As a result, Entergy's position 
would all but eviscerate Chevron. In Chevron itself, this 
Court deferred to EPA's interpretation of the Clean Air 
Act's statutory term "stationary source"-an interpreta
tion that determined the scope of EPA's regulatory re
sponsibilities and authority. See Chevron, 467 U.S. at 
839-840. Entergy makes no attempt to explain how its 
position can be squared with Chevron, and it cannot. 
Indeed, just three months before this Court decided 
Chevron, it held that an agency was entitled to defer
ence on the scope of its jurisdiction and authority. 
NLRB v. City Disposal Sys., Inc., 465 U.S. 822, 830 n.7 
(1984 ). Since then, this Court has never held otherwise. 

Entergy argues (07-588 Pet. 24-25) that two courts of 
appeals have nonetheless held that an agency's view of 
its own jurisdiction is not entitled to deference. Those 
cases are distinguishable. Holderfield v. MSPB, 326 
F.3d 1207, 1208 (Fed. Cir. 2003), involved the Merit Sys
tems Protection Board's (MSPB's) interpretation of the 
statutes that, quite literally, determine the scope of its 
adjudicatory jurisdiction. Holderfeld is distinguishable 
not only because it involves adjudicatory jurisdiction as 
opposed to regulatory authority, but also because the 
Federal Circuit reviews most of the MSPB's legal deter
minations de novo, not only its jurisdictional ones. See, 
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e.g., King v. Department of the Navy, 130 F.3d 1031, 
1033 (Fed. Cir. 1997). Moreover, the Federal Circuit 
does d e f e rt o M S P Ef" e g u I a t o r(~ s o p p o s e d o a d j u -
dicatory) interpretations of its jurisdiction. See Garcia 
v. DHS, 437 F.3d 1322, 1338 (2006) (en bane). 

Petitioner is correct (07-588 Pet. 24-25) that, in the 
context of a different statute, the Seventh Circuit has 
declined to defer to an agency's interpretation of the 
scope of its regulatory authority. Northern Ill. Steel 
Supply Co. v. Secretary of Labor, 294 F.3d 844, 846-847 
(2002). That case did not, however, involve Section 
316(b) (or the CWA more generally). In any event, as 
discussed above, this case does not properly present the 
question, and the Seventh Circuit's decision is clearly 
wrong. 

e. Finally, Entergy's prediction (07 -588 Pet. 20-21) 
that the court of appeals' decision will have calamitous 
consequences is premature and is not supported by the 
record. Indeed, Entergy points (id. at 20) only to the 
cost of retrofitting nuclear facilities-which comprise a 
small percentage of the relevant facilities-with closed
cycle cooling towers. As discussed, however, the court 
of appeals' decision does not necessarily require that 
result on remand. Thus, while Entergy's arguments 
underscore the importance of the cost-benefit issue, they 
do not justify further review of the court of appeals' 
holding that Section 316(b)'s requirements apply to both 
new and existing facilities. 
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CONCLUSION 

Although the decision below is incorrect in important 
respects, and has great potential practical importance, 
and the government would support reversal in the event 
that certiorari were granted, the petitions for a writ of 
certiorari should be denied. 
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FEBRUARY 2008 

PAUL D. CLEMENT 
Solicitor General 

RONALD J. TENPAS 
Assistant Attorney General 

DAVIDS. GUALTIERI 
CYNTHIA J. MORRIS 
JESSICA O'DONNELL 

Attorneys 

ED_000110PST _00005671-00031 



FOIA 2014-009508 Interim 2 

Nos. 07-588, 07-589 and 07-597 

In the Supreme Court of the United States 
ENTERGY CORPORATION, PETITIONER 

V. 

ENVIRON MENTAL PROTECT! ON AGENCY, ET AL. 

PSEG FOSSIL LLC, ET AL., PETI Tl ONERS 

V. 

RIVERKEEPER, INC., ET AL. 

UTILITY WATER ACT GROUP, PETITIONER 

V. 

RIVERKEEPER, INC., ET AL. 

ON WRIT OF CERTIORARI 
TO THE UN/ TED STATES COURT OF APPEALS 

FOR THE SECOND C/ RCU/ T 

BRIEF FOR THE FEDERAL PARTIES 
AS RESPONDENTS SUPPORTING PETITIONERS 

GREGORY G. GARRE 
Acting Solicitor General 

Counsel of Record 
RONALD J. TENPAS 

Assistant Attorney General 

PATRICIA K. HIRSCH 
Acting General Counsel 

RICHARDT. WITT 
Attorney 
Environmental Protection 

Agency 
Washington, D.C. 20460 

EDWIN S. KNEEDLER 
Deputy Solicitor General 

DARYL JOSEFFER 
Assistant to the Solicitor 

General 
DAVIDS. GUALTIERI 
CYNTHIA J. MORRIS 
JESSICA O'DONNELL 

Attorneys 

Department of Justice 
Washington, D. C. 20530-0001 
(202) 514-2217 

ED_00011 OPST _00005672-00001 



FOIA 2014-009508 Interim 2 

QUESTION PRESENTED 

Whether Section 316(b) of the Clean Water Act, 33 
U.S.C. 1326(b), authorizes the Environmental Protection 
Agency to compare costs with benefits in determining 
the "best technology available for minimizing adverse 
environmental impact" at cooling water intake struc
tures. 

(I ) 
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I n the Supreme Court of the United States 

No. 07-588 

ENTERGY CORPORATION, PETITIONER 

v. 

ENVIRON MENTAL PROTECT! ON AGENCY, ET AL. 

No. 07-589 

PSEG FOSSIL LLC, ET AL., PETITIONERS 

v. 

Rl VERKEEPER, INC., ET AL. 

No. 07-597 

UTILITY WATER ACT GROUP, PETITIONER 

v. 

Rl VERKEEPER, INC., ET AL. 

ON WRIT OF CERTIORARI 
TO THE UN/ TED STATES COURT OF APPEALS 

FOR THE SECOND C/ RCU/ T 

BRIEF FOR THE FEDERAL PARTIES 
AS RESPONDENTS SUPPORTING PETITIONERS 

OPINION BELOW 

The opinion of the court of appeals (Pet. App. 1a-94a) 
is reported at 475 F.3d 83. 1 

1 Citations to the Pet. App. refer to the appendix filed in No. 07-588. 

( 1) 
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JURISDICTION 

The judgment of the court of appeals was entered on 
January 25, 2007. A petition for rehearing was denied 
on July 5, 2007 (Pet. App. 95a-96a). On September 25, 
2007, Justice Ginsburg extended the time within which 
to file the petitions for a writ of certiorari to and includ
ing November 2, 2007, and the petitions were filed on 
that date. The jurisdiction of this Court rests on 28 
U .S.C. 1254(1 ). 

STATUTORY AND REGULATORY 
PROVISIONS INVOLVED 

The pertinent statutory and regulatory prov1s1ons 
are set forth in an appendix to this brief. App., infra, 
1a-24a. 

STATEMENT 

1. Steam electric power plants and other industrial 
and manufacturing facilities depend upon intake struc
tures to withdraw water from the Nation's lakes, rivers, 
and other water bodies. The withdrawn water then ab
sorbs heat from the steam used to generate electricity. 
Among the adverse environmental impacts associated 
with the use of intake structures are "impingement," 
which occurs when aquatic organisms are trapped ag
ainst the structures by the force of inflowing water, and 
"entrainment," which occurs when smaller organisms 
are pulled into a facility's cooling system. Billions of 
aquatic organisms are impinged or entrained by intake 
structures annually. See Pet. App. 3a. 

Section 316(b) of the Clean Water Act (CWA or Act), 
33 U.S.C. 1251 et seq., requires that "the location, de
sign, construction, and capacity of cooling water intake 
structures reflect the best technology available for mini-
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m1zmg adverse environmental impact." 33 U.S.C. 
1326(b). That provision is unique among CWA provi
sions because it addresses the intake of water, in con
trast to other provisions that regulate the discharge of 
pollutants into waters of the United States. 

The CWA does not define the substantive standard 
specified in Section 316(b)-"best technology available 
for minimizing adverse environmental impact" (BTA). 
33 U.S.C. 1326(b). Section 316(b) does, however, cross
reference Sections 301 and 306 of the CWA by specify
ing that standards established pursuant to those sec
tions must require that intake structures reflect BTA, 
ibid., and Sections 301 and 306, in turn, call for consid
eration of costs. 

Section 301 requires the Environmental Protection 
Agency (EPA) to establish standards known as "effluent 
limitations" for existing point source discharges in two 
phases. In the first phase, applicable to all pollutants, 
EPA must establish effluent limitations based on the 
"best practicable control technology currently available" 
(BPT). 33 U.S.C. 1311 (b)(1 )(A). In establishing BPT, 
EPA must consider a number of specified factors, in
cluding "the total cost of application of technology in 
relation to the effluent reduction benefits to be achieved 
from such application," as well as "such other factors as 
the Administrator deems appropriate." 33 U.S.C. 
1314(b)(1)(B). 

In the second phase, EPA must establish effluent 
limitations for conventional pollutants based on the 
"best conventional pollution control technology" (BCT), 
and for toxic pollutants based on the "best available 
technology economically achievable" (BAT). 33 U.S.C. 
1311 (b)(2)(A), (E). In determining BCT, EPA must con
sider, inter alia, "the relationship between the costs of 
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attaining a reduction in effluents and the effluent reduc
tion benefits derived" and "such other factors as the 
Administrator deems appropriate." 33 U.S.C. 
1314(b)(4)(B). In determining BAT, EPA must consider, 
inter alia, "the cost of achieving such effluent reduc
tion" and "such other factors as the Administrator 
deems appropriate." 33 U.S.C. 1314(b)(2)(B). 

Section 306 directs EPA to establish performance 
standards for new sources based on the "best available 
demonstrated control technology" (BADT). 33 U.S.C. 
1316(a)(1). In establishing BADT, EPA "shall take into 
consideration the cost of achieving such effluent reduc
tion, and any non-water quality, environmental impact 
and energy requirements." 33 U.S.C. 1316(b)(1)(B). 

The limitations and standards promulgated under 
Sections 301, 306, and 316(b) are implemented through 
National Pollutant Discharge Elimination System 
(NPDES) permits. Such permits are issued for terms of 
up to five years, either by States with approved NPDES 
programs or by EPA in States without such programs. 
See 33 U.S.C. 1342; 40 C.F.R. 125.90(a). 

2. a. EPA first promulgated regulations implement
ing Section 316(b) in 1976. J.A. 38-49 (41 Fed. Reg. 
17,387). In the preamble to those regulations, EPA 
stated that, while Section 316(b) does not "require" the 
agency to conduct a cost-benefit assessment, the agency 
would consider a technology's "economic practicality" 
for individual facilities on a case-by-case basis. J.A. 42. 

The Fourth Circuit remanded those regulations to 
EPA for procedural reasons. Appalachian Power Co. v. 
Train, 566 F.2d 451 (1977). When EPA subsequently 
withdrew the remanded regulations, it directed permit
ting authorities to use their best professional judgment 
to determine BTA for each facility on a case-by-case 
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basis. See 40 C.F.R. 401.14. In 1977, EPA distributed 
a draft guidance document that proposed a process for 
determining BTA on a facility-specific basis. See Pet. 
App. 160a-161a. 

In 1977, EPA also issued a permitting decision and a 
General Counsel opinion explaining that it would not be 
"reasonable to interpret Section 316(b) as requiring use 
of technology whose cost is wholly disproportionate to 
the environmental benefit to be gained." In re Pub. 
Serv. Co. of N.H. (Seabrook Station, Units 1 and 2), No. 
76-7, 1977 WL 22370 (June 10, 1977), remanded on other 
grounds, 572 F .2d 872 (1st Cir. 1978); accord In re Cen
tral Hudson Gas & Elec. Corp., Op. EPA Gen. Counsel, 
NPDES No. 63, 1977 WL 28250, at *8 (July 29, 1977). 
Thus, the framework in existence for more than 30 years 
has provided for permitting authorities to consider the 
relationship between costs and benefits to at least that 
extent in determining each facility's BTA on a case-by
case basis. 

b. In 1995, EPA entered into a consent decree estab
lishing deadlines for proposing and taking final action on 
regulations implementing Section 316(b). That consent 
decree was later amended to provide for three "phases" 
of rulemaking addressing different categories of facili
ties. See Pet. App. 6a. 

EPA published a Phase I rule in 2001. 66 Fed. Reg. 
65,256. That rule governs new facilities that meet cer
tain threshold specifications, and it provides that closed
cycle recirculating cooling systems (which reuse with
drawn water) reflect BTA for such facilities. /d. at 
65,270-65,271. The Second Circuit largely upheld the 
Phase I rule. Riverkeeper, Inc. v. United States EPA, 
358 F.3d 174, 181 (2004) (Riverkeeper 1). The Phase II 
rule, which is at issue here, establishes requirements for 
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intake structures at existing large power plants that 
meet certain criteria. Pet. App. 122a-593a (69 Fed. Reg. 
41,576 (2004 )). The Phase Ill Rule establishes require
ments for new offshore and coastal oil and gas facilities, 
existing manufacturing and industrial facilities, and 
smaller power plants. 71 Fed. Reg. 35,006 (2006). That 
rule is under review in the Fifth Circuit, which stayed 
its proceedings pending this Court's disposition of this 
case. ConocoPhi IIi ps Co. v. EPA, No. 06-60662 (filed 
July 14, 2006). 

c. In the Phase II rule at issue here, EPA selected 
a combination of technologies to reflect BTA for existing 
large power plants. Pet. App. 224a-225a. Those technol
ogies include, among others, relocation of intakes, fine 
mesh passive screens, double-entry single-exit traveling 
screens, velocity caps, larger intakes to decrease intake 
velocity, and barrier nets. See id. at 228a. EPA se
lected those technologies based on the various options' 
"overall efficacy, availability, economic practicability, 
including economic impact and the relationship of costs 
with benefits, and non-water quality environmental im
pacts, including energy impacts." I d. at 253a. 

Based on the chosen technologies, EPA established 
national performance standards for reducing impinge
ment mortality (by 80%-95%) and entrainment (by 60%-
90%). 40 C.F.R. 125.94(b). EPA did not, however, re
quire the use of any specific technology, because it 
wanted to "provide[] a high degree of flexibility for ex
isting facilities to select the most effective and efficient 
approach and technologies for minimizing adverse envi
ronmental impact associated with their cooling water 
intake structures." Pet. App. 226a. 

EPA considered treating closed-cycle recirculating 
cooling systems, which it had determined to be BTA for 
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(new) Phase I facilities, as BTA for (existing) Phase II 
facilities. See Pet. App. 254a-261a. EPA rejected that 
alternative, however, because of its "generally high costs 
(due to conversions), the fact that other technologies 
approach the performance of this option, concerns for 
energy impacts due to retrofitting existing facilities, and 
other considerations." /d. at 255a. EPA explained that: 
the cost of closed-cycle recirculating cooling towers for 
existing Phase II facilities was many times higher than 
for new Phase I facilities because of the need to retrofit 
facilities that had not been designed to use closed-cycle 
towers; such cooling towers were less energy efficient 
than EPA's chosen alternatives; and, "[a]lthough not 
identical, the ranges of impingement and entrainment 
reduction are similar" under EPA's chosen option and 
the closed-cycle alternative. I d. at 255a-261 a; see i d. at 
368a-369a. 

The rule also allows a facility to request a variance 
resulting in a site-specific BTA determination if the fa
cility demonstrates that its cost of complying with the 
national performance standards is significantly greater 
than the environmental benefits. 40 C.F.R. 125.94(a)(5). 
EPA provided that flexibility because its "comparison of 
national costs to national benefits" underlying the na
tionwide performance standards "may not be applicable 
to a specific site due to variations in (1) the performance 
of intake technologies and (2) characteristics of the 
waterbody in which the intake(s) are sited." Pet. App. 
250a. 

3. After several parties petitioned for review, the 
petitions were consolidated in the Second Circuit. See 
Pet. App. 1a-94a. The court of appeals recognized that 
"Section 316(b) does not itself set forth * * * the spe
cific factors that the EPA must consider in determining 
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BTA." /d. at 20a. Because Section 316(b) cross-refer
ences Sections 301 and 306, however, the court looked to 
the factors that EPA must consider in implementing 
various standards under those sections. I d. at 20a-23a. 
While those standards treat costs in different ways, and 
two of them specifically require a comparison of costs 
and benefits, the court concluded that Congress had 
manifested a clear intent in those other provisions "to 
move cost considerations under the CWA from a cost
benefit analysis to a cost-effectiveness one." /d. at 22a. 
The court further asserted that, if Congress had in
tended to permit a comparison of costs and benefits un
der Section 316(b), it would have said so expressly in the 
statute. I d. at 25a. 

The court of appeals then held that EPA may not 
engage in cost-benefit analysis, but instead "may per
missibly consider cost in two ways: (1) to determine 
what technology can be 'reasonably borne' by the indus
try and (2) to engage in cost-effectiveness analysis." 
Pet. App. 26a. After consulting the definition of "cost
effectiveness" found in an Office of Management and 
Budget (OMB) circular that does not purport to imple
ment the CWA, the court explained that, in its view, per
missible cost-effectiveness review is limited to choosing 
"a less expensive technology that achieves essentially 
the same results" as the best technology that industry 
can reasonably bear. I d. at 23a n.1 0, 26a-28a. "For ex
ample, assuming the EPA has determined that power 
plants governed by the Phase II Rule can reasonably 
bear the price of technology that saves between 100-105 
fish, the EPA, given a choice between a technology that 
costs $100 to save 99-101 fish and one that costs $150 to 
save 100-103 fish * * *, could appropriately choose the 
cheaper technology on cost-effectiveness grounds." I d. 
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at 26a-27a. Thus, the court concluded, "the specified 
levelof benefitis * * * a narrowlyboundedrange, 
within which the EPA may permissibly choose between 
two (or more) technologies that produce essentially the 
same benefits but have markedly different costs." /d. at 
28a. 

The court of appeals then remanded to EPA because, 
in the court's view, "it is unclear whether the Agency 
improperly weighed the benefits and the costs of requir
ing closed-cycle cooling." Pet. App. 32a-33a. Based on 
its cost-benefit holding, the court also invalidated a pro
vision of the Phase II rule that authorizes site-specific 
variances for facilities where costs of compliance with 
the nationwide performance standards would signifi
cantly exceed the environmental benefits. I d. at 56a-
60a. On the same basis, the court rejected an industry 
petitioner's contention that the rule's costs impermis
sibly exceed its benefits. I d. at 27a n.13. While the 
court upheld EPA's authority to express BTA as a 
range, it also concluded that the agency must "require 
facilities to choose the technology that permits them to 
achieve as much reduction of adverse environmental 
impacts as is technologically possible," and the court 
directed EPA to reconsider its chosen ranges under that 
standard on remand. I d. at 43a-44a. 

The court of appeals addressed a number of other 
challenges to the rule as well. For example, the court 
held that EPA had not provided sufficient public notice 
concerning a provision that authorizes the operator of a 
facility to apply for a site-specific BTA determination in 
circumstances where the facility's costs of complying 
with the nationwide performance standards would be 
significantly greater than the costs considered by EPA 
in establishing those standards. Pet. App. 51a-56a. The 

ED_00011 OPST _00005672-00017 



FOIA 2014-009508 Interim 2 

10 

court also upheld EPA's determinations that Section 
316(b) applies to existing as well as new facilities, id. at 
72a-77a, and that the loss of aquatic organisms is an ad
verse environmental impact within the meaning of Sec
tion 316(b), id. at 78a-80a. 

SUMMARY OF ARGUMENT 

The agency's gap-filling interpretation of Section 
316(b) of the CWA is entitled to deference under Chev
ron U.S.A. Inc. v. NRDC, 467 U.S. 837 (1984). The 
CWA is full of requirements governing the discharge of 
pollutants, and in many instances Congress specified, in 
detail, the factors that EPA must consider in implement
ing those requirements. In Section 316(b), in contrast, 
Congress included a single terse sentence concerning 
the intake of water, and assigned broad authority to the 
agency to determine how best to address that distinct 
issue. The court of appeals erred by attempting to 
micro-manage the agency's exercise of its broad statu
tory discretion. 

A. The CWA requires that "the location, design, con
struction, and capacity of cooling water intake struc
tures reflect the best technology avai fable for mini miz
ing adverse environmental impact." 33 U.S.C. 1326(b) 
(emphases added). Nothing in that statutory standard 
speaks directly to the question whether, or to what ex
tent, EPA should consider the relationship between 
costs and benefits. The "best" way for pursuing a goal 
is not always the one that most single-mindedly pursues 
that goal at all costs. Instead, the best way often de
pends on other considerations. 

Moreover, whether a technology is "available" under 
Section 316(b) depends on its cost, as even the court of 
appeals acknowledged. And the term "minimizing" is 
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commonly used to refer to reductions that fall short of 
the greatest amount possible. Thus, the statutory stan
dard does not unambiguously require EPA to set BTA 
without regard to the relationship between costs and 
benefits. Nor does it specify the extent to which EPA 
may consider that relationship. Instead, the Act leaves 
that determination to EPA-the agency with expertise 
in making such determinations. 

B. Section 316(b) cross-references Sections 301 and 
306 of the Act by specifying that standards established 
pursuant to those sections must require that intake 
structures reflect BT A. Those sections contain several 
"best" standards that govern the discharge of pollut
ants. Significantly, the Act expressly requires EPA to 
consider costs in promulgating all of those standards, 
and specifically requires EPA to consider the relation
ship between costs and benefits in promulgating two of 
them. Thus, while Section 316(b) sets forth a different 
standard than the "best" standards of Sections 301 and 
306, and does not require EPA to follow those provisions 
as a model for determining BTA, the cross-reference to 
those provisions nonetheless suggests that EPA's con
sideration of the relationship between costs and benefits 
is at least reasonable. 

Congress had good reason to confer greater discre
tion on the agency under Section 316(b) than under Sec
tions 301 and 306. Section 316(b) is unique among the 
CWA's provisions in that it governs the intake of water, 
as opposed to the discharge of pollutants.Moreover, 
"Section 316(b) is something of an afterthought, having 
been added by the conference committee without sub
stantive comment." Riverkeeper I, 358 F.3d at 186 n.12. 
Especially compared to the far more detailed provisions 
governing discharge limitations under Sections 301 and 
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306, Section 316(b)'s single sentence vests broad gap
filling authority in EPA to address the unique issue of 
intake restrictions. 

C. The court of appeals' error is confirmed not only 
by the text, structure, and history of the statute, but 
also by the extent to which the court attempted to micro
manage EPA's consideration of various factors. The 
court held that EPA could undertake what the court 
called "cost-effectiveness" but not "cost-benefit" analy
sis-terms that appear nowhere in Section 316(b). 
While the court ultimately acknowledged that the 
agency could consider the relationship between costs 
and benefits, it held that the agency could do so only 
within an unspecified but "narrowly bounded" range. 
Pet. App. 28a. And the court held that, while cost-bene
fit analysis is impermissible, consideration of energy 
efficiency is permissible. Nothing in Section 316(b)'s 
single, terse sentence unambiguously draws those dis
tinctions; instead, the court effectively imposed its own 
preferences on the agency, in contravention of Chevron. 

D. The court of appeals also turned normal rules of 
statutory construction and agency deference on their 
head by asserting that agencies may consider the rela
tionship between costs and benefits only when Congress 
has clearly authorized them to do so. Under Chevron, if 
Congress has not directly spoken to the precise question 
at issue, the agency has leeway to adopt its own con
struction of the statute as long as it is reasonable. Thus, 
Congress's silence or ambiguity on an issue confers dis
cretion, not limitation. In any event, the traditional in
terpretive principles discussed above make clear that, in 
this instance, Congress intended to confer especially 
broad discretionary authority on EPA. 
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E. The agency's measured consideration of costs and 
benefits in this rulemaking fell well within its discretion. 
Indeed, EPA's selection of a nationwide performance 
standard based on multiple relevant factors may be per
missible even under the cramped standard created by 
the court of appeals. The agency found that the environ
mental respondents' preferred technology had similar 
benefits, but far higher costs, than the performance 
standards selected by EPA, and that other factors such 
as energy efficiency and air quality also weighed in favor 
of EPA's chosen performance standards. The agency 
further authorized a site-specific determination of BTA 
if a facility's costs of camp liance with the nationwide 
performance standards would be significantly greater 
than the benefits. Especially considering that BTA was 
historically determined on a facility-specific, best-pro
fessional-judgment basis, and the site-specific provision 
looks only to whether costs significantly exceed bene
fits, that provision falls comfortably within EPA's dis
cretion. 

ARGUMENT 

THE ENVIRONMENTAL PROTECTION AGENCY MAY CON

SIDER COSTS IN RELATION TO BENEFITS IN DETERMIN

ING THE BEST TECHNOLOGY AVAILABLE FOR MINIMIZ-
1 NG ADVERSE ENVIRON MENTAL IMPACT UNDER SEC
TION 316(b) 

Consideration of the costs of a certain action in rela
tion to its benefits is common in government regulation, 
as it is in human experience generally. In everyday life, 
people routinely weigh costs against benefits in deciding 
whether to do something. If a bigger car would be safer 
than a smaller and less expensive one, a person must 
decide whether the extra expense (of both the larger car 
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and the subsequent gasoline purchases) is justified by 
the safety and other benefits. Similarly, if a better home 
fire alarm would cost more than a traditional one, or if 
expensive new insulation would be more fire-resistant 
than the insulation already installed in a house, the 
homeowner must decide whether the added safety bene
fit justifies the added cost. See Han. Stephen G. Breyer, 
Breaking the Vicious Circle: Toward Effective Risk 
Regulation 16 (1994) (Vicious Circle). 

In numerous contexts, federal agencies engage in 
conceptually similar analyses by deciding whether a reg
ulatory alternative's costs are justified by its benefits. 
To be sure, agencies do not always make cost-benefit 
analyses. And when they do such analyses, agencies 
consider costs and benefits in different ways, and give 
differing weight to costs and benefits. Sometimes costs 
and benefits are measured in monetary terms; other 
times they are compared qualitatively, as people do in 
everyday life. Sometimes an agency looks only at whe
ther the benefits exceed the costs; other times (as here) 
the agency considers the cost-benefit relationship in 
conjunction with other factors. In the latter circum
stance, after considering all relevant factors, an agency 
might decide to issue a regulation even though its costs 
a rever yh i g hi n prop or t toni t t> en e fit g) r the 
agency might decide that the costs are too dispropor
tionate to benefits to justify the proposal. But however 
an agency approaches the issue, consideration of costs 
and benefits is a common feature of agency decision
making, including in the environmental area. 

The question presented here is not whether or to 
what extent cost-benefit analysis is a good thing. In
stead, the question is whether Section 316(b) permits 
EPA to consider the relationship between costs and ben-
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efits in determining the best technology available for 
minimizing the adverse environmental impact of cooling 
water intake structures. That question must be an
swered by applying the familiar two-step framework 
established by Chevron: first, "whether Congress has 
directly spoken to the precise question at issue"; and, if 
not, "whether the agency's answer is based on a permis
sible construction of the statute." 467 U.S. at 842-843. 
As explained below, Section 316(b) does not directly an
swer the question presented (or preclude EPA from con
sidering the relationship between costs and benefits), 
and EPA's determination that it is appropriate to con
sider both costs and benefits in this context is an en
tirely permissible construction of the statute. 

A. The Statutory Text Does Not Unambiguously Prohibit 
Consideration Of The Relationship Between Costs And 

Benefits 

Section 316(b) requires that "the location, design, 
construction, and capacity of cooling water intake struc
tures reflect the best technology avai fable for mini miz
ing adverse environmental impact." 33 U.S.C. 1326(b) 
(emphases added). That statutory standard does not 
directly speak to the question presented. Nor, to be 
clear, does it unambiguously preclude EPA from consid
ering the relationship between costs and benefits-espe
cially considering that Congress did not define any of 
the key statutory terms or otherwise specify the factors 
the agency may or must consider. See Pet. App. 20a 
("Section 316(b) does not itself set forth * * * the spe
cific factors that the EPA must consider in determining 
BTA."). 

The first key statutory term is "best." Best is a rela
tive term capable of different meanings, and the "best" 
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way of pursuing a goal is not always the one that most 
single-mindedly achieves that goal at all costs. For ex
ample, the best way to drive home might not be the 
quickest and most direct route on a map. That route 
might be more dangerous than others, more prone to 
traffic jams, or more expensive (e.g., if it required pay
ment of a toll). Similarly, the best way to win a game 
does not typically entail violating the rules, even if 
cheating would improve one's odds of winning, because 
other values matter as well. And the best way to catch 
fish is not necessarily the one that nets the most fish in 
the shortest period of time; to many, fly fishing has off
setting advantages. 

Moreover, Section 316(b) refers to the "best technol
ogy available for minimizing adverse environmental im
pact," not the technology that is best at minimizing such 
impact. 33 U.S.C. 1326(b) (emphasis added). The word 
"for" is sometimes "[u]sed to indicate appropriateness or 
suitability." American Heritage Dictionary 686 (4th ed. 
2006) (American Heritage); accord VI Oxford English 
Dictionary 26 (2d ed. 1989). Thus, while an individual 
may be regarded as the best person at his trade, he 
might not be the best person for a particular job, de
pending on a range of considerations. As the Sixth Cir
cuit explained in construing another "best" standard in 
the CWA, the "requirement that EPA choose the 'best' 
technology does not mean that the chosen technology 
must be the best pollutant removal." BP Exploration & 
Oil, Inc. v. United States EPA, 66 F.3d 784,796 (1995); 
accord Citizens Coal Council v. United States EPA, 447 
F.3d 879, 903 (6th Cir. 2006) (en bane). 

The statute also refers to the "best technology avai f
able for minimizing adverse environmental impact." 
33 U.S.C. 1326(b) (emphases added). As the court of 
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appeals recognized, a technology's availability under 
Section 316(b) depends on its cost. Pet. App. 24a; see 
also i d. at 349a-350a. The court erred, however, in hold
ing that the statute unambiguously constrains EPA's 
consideration of costs to whether a technology's cost 
could be "reasonably borne by the industry." I d. at 24a. 
Even considering the term "available" in isolation, many 
people would not think of a luxury item as being "avail
able" simply because its purchase would not bankrupt 
them. See Random House Dictionary ofthe English 
Language 142 (2d ed. 1987) (defining "available" to 
mean, among other things, "readily obtainable; accessi
ble"); American Heritage 123 ("[p]resent and ready for 
use; at hand; accessible"). Indeed, assuming that the 
court of appeals did not intend to require a just-shy-of
bankruptcy standard, but instead intended the "reason
ably borne" standard to be a more flexible one, that only 
underscores that Section 316(b)'s use of the term "avail
able" does not unambiguously preclude consideration of 
whether an option's costs are warranted in light of other 
considerations. 

The statutory term "minimizing" is also significant. 
To be sure, that term most formally refers to "reduc
[ing] to the smallest possible amount, extent, size, or 
degree." American Heritage 1119. But in common us
age, the terms "minimal" and "minimize" often refer to 
a lesser degree of reduction. See, e.g., ibid.; Black's 
Law Dictionary 1016 (8th ed. 2004) ("smallest accept
able or possible quantity") (emphasis added). For exam
ple, if a person said that he was trying to minimize the 
risk of being hit by a car while crossing a street, he pre
sumably would not mean that he was staying inside his 
house at all times. Instead, the person would presum
ably mean that he was trying to reduce that risk consis-
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tent with other practical considerations, including eco
nomic ones such as the need to travel to work, and thus, 
for example, was looking both ways before crossing a 
street. Accordingly, EPA determined that the appropri
ate "degree" of minimization may depend in part on "the 
relationship between costs and benefits." Pet. App. 
355a; see 40 C.F .R. 125.83 ("Minimize means to reduce 
to the smallest amount, extent, or degree reasonably 
possible.") (emphasis added). 

The upshot is that the "best technology available for 
minimizing adverse environmental impact," 33 U.S.C. 
1326(b), is not unambiguously the one that achieves the 
greatest degree of environmental protection without 
regard to other considerations, including the relation
ship between costs and benefits. If it did, EPA might 
have to require a facility to devote billions of dollars to 
saving a relatively small number of organisms, even if 
those billions might be far better spent in other ways, 
including on more beneficial environmental objectives. 
Cf. Vicious Circle 18-19. Nothing in the statutory text 
compels that result. 

B. The Statutory Structure, Context, And History Confirm 
That EPA May Consider The Relationship Between 

Costs And Benefits 

Section 316(b) does not define its key terms or set 
forth the factors that EPA must or may consider in de
termining BT A. It does, however, cross-reference Sec
tions 301 and 306 of the CWA by specifying that stan
dards established pursuant to those sections, which gov
ern the discharge of pollutants, must require that intake 
structures reflect BTA. 33 U.S.C. 1326(b). The only 
direct consequence of the cross-reference is a proce
dural one: when any standard under Section 301 or 306 
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is made applicable to a point source with an intake struc
ture, such as in an NPDES permit, the standard must 
also reflect BTA limits. Cf. Pet. App. 5a. Nonetheless, 
the cross-reference to Sect ions 301 and 306 is informa
tive, especially because those sections include numerous 
other "best" standards. See id. at 6a, 20a; Riverkeeper 
I, 358 F.3d at 186; Pet. App. 154a, 349a-350a. 

As discussed below, Congress specified the factors 
that EPA must consider in promulgating each of the 
various "best" standards found in Sections 301 and 306. 
In doing so, it expressly required consideration of costs 
for all of those standards, and specifically required con
sideration of the relationship between costs and benefits 
for two of them. The express statutory mandate to con
sider costs under the cross-referenced sections strongly 
supports EPA's interpretation that consideration of the 
relationship between costs and benefits is permissible 
under Section 316(b). Moreover, Congress's decision to 
specify the factors that EPA must consider under the 
"best" standards for the discharge of pollutants under 
Sections 301 and 306, but not under the different "best" 
standard for the intake of water under Section 316(b), 
confirms that Congress intended to grant broad discre
tion to the agency to interpret and implement Section 
316(b)'s terse and unique provision. 

1. Section 316(b) cross-references provisions that re
quire consideration of costs, including comparison of 
costs and benefits 

The cross-referenced Section 301 directs EPA to 
promulgate "effluent limitations for point sources * * * 
which shall require the application of the best practica
ble control technology currently available" (BPT). 
33 U.S.C. 1311(b)(1)(A). Congress specified that, in es-
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tablishing BPT, EPA must consider, among other fac
tors, "the total cost of application of technology in rela
tion to the effluent reduct ion benefits to be achieved 
from such application." 33 U.S.C. 1314(b)(1)(B). Deter
mination of BPT, therefore, requires "weighing benefits 
and costs." EPA v. National Crushed Stone Ass'n, 449 
U.S. 64, 76 (1980). 

While the BPT standards were to provide the first 
effluent limitations for all pollutants, Congress directed 
EPA to promulgate more stringent effluent limitations 
thereafter. National Crushed Stone, 449 U.S. at 69-70 
& n.9. For conventional pollutants, Congress required 
EPA to promulgate effluent limitations based on the 
"best conventional pollution control technology" (BCT). 
33 U.S.C. 1311(b)(2)(E); see 33 U.S.C. 1314(a)(4) (grant
ing EPA authority to identify conventional pollutants); 
see also National Crushed Stone, 449 U.S. at 70 n.9. In 
determining BCT, EPA must consider, among other 
factors, "the relationship between the costs of attaining 
a reduction in effluents and the effluent reduction bene
fits derived." 33 U.S.C. 1314(b)(4)(B). Thus, Congress 
again expressly required consideration of the relation
ship between costs and benefits. See, e.g., American 
Paper lnst. v. United States EPA, 660 F.2d 954, 961 (4th 
Cir. 1981 ). 

For toxic and some other non-conventional pollut
ants, Congress required limitations that "require appli
cation of the best available technology economically 
achievable * * * which will result in reasonable fur
ther progress toward the national goal of eliminating the 
discharge of all pollutants" (BAT), unless EPA deter
mines that the complete elimination of pollutant dis
charges is "technologically and economically achievable" 
for a category or class of point sources. 33 U.S.C. 
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1311(b)(2)(A), (C), (D), (F); see 33 U.S.C. 1362(13) (de
fining the term "toxic pollutant"); see also National 
Crushed Stone, 449 U.S. at 70-71. In the latter situation, 
EPA is to require the elimination of such discharges. 33 
U.S.C. 1311(b)(2)(A). Congress specified that, in pro
mulgating BAT standards, EPA "shall take into ac
count" a number of factors, including "the cost of achiev
ing such effluent reduction * * * and such other fac
tors as the Administrator deems appropriate." 33 
U.S.C. 1314(b)(2)(B). Congress further authorized EPA 
to promulgate standards less stringent than BAT, but at 
least as stringent as BPT, for certain non-conventional 
pollutants. See 33 U.S.C. 1311 (g). 

While the various Section 301 standards govern ex
isting sources, Section 306 requires EPA to promulgate 
standards of performance for new sources. 33 U.S.C. 
1316(b)(1)(B). Those standards must "reflect the great
est degree of effluent reduction which the Administrator 
determines to be achievable through application of the 
best available demonstrated control technology, pro
cesses, operating methods, or other alternatives, includ
ing, where practicable, a standard permitting no dis
charge of pollutants" (BADT). 33 U.S.C. 1316(a)(1). In 
establishing BADT, EPA "shall take into consideration 
the cost of achieving such effluent reduction, and any 
non-water quality, environmental impact and energy 
requirements." 33 U.S.C. 1316(b)(1)(B) (emphasis ad
ded). 

The bottom line is that each of the cross-referenced 
provisions requires consideration of costs, and two of 
them (BPT and BCT) specifically require comparison of 
costs and benefits. Section 316(b)'s cross-reference to 
those provisions therefore reinforces the conclusion that 
it does not unambiguously preclude EPA from consider-
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ing the relationship between costs and benefits. Pet. 
App. 345a-350a. Indeed, considering that standards 
established pursuant to Sections 301 and 306 must re
quire that intake structures reflect BTA, and that all of 
the relevant standards and limitations are set forth in 
the same NPDES permit for a facility, see 33 U.S.C. 
1326(b), it would make little sense for EPA to have less 
flexibility in determining BTA than in determining the 
other standards. 

2. Congress conferred broad authority on EPA to deter
mine how best to consider costs, benefits, and other 

relevant factors 

a. Especially measured against the detailed provi
sions governing the factors that EPA must consider in 
promulgating effluent limitations under Sections 301 
and 306, the single sentence set forth in Section 316(b) 
confers broad authority on the agency to determine both 
which factors to consider and how to consider them. 
Section 316(b) sets forth a different standard (BTA) 
than the other sections. And nothing in the Act evinces 
an intent to require EPA to treat BTA like-or differ
ently than-any one of the Section 301 or 306 effluent 
limitations. Nor does Section 316(b) evince any intent to 
require EPA to consider only the factors listed in one or 
another of those sections, or to consider any given factor 
in precisely the same manner that it considers that fac
tor in determining another of the "best" standards. In
stead, as the Second Circuit itself observed in River
keeper I, the fact that Congress set forth lists of factors 
that EPA must consider in implementing the various 
"best" standards of Sections 301 and 306, but conspicu
ously did not do so in Section 316(b), confirms the 
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breadth of the discretion left to EPA. 358 F.3d at 187; 
see Pet. App. 156a-157a. 

b. Congress had good reason to confer greater dis
cretion on EPA under Section 316(b) than under Sec
tions 301 and 306. Section 316(b) is unique among the 
CWA's provisions in that it governs the intake of water, 
as opposed to the discharge of pollutants. Because "in
take structures are in a class by themselves," River
keeper I, 358 F .3d at 193, there is no reason to presume 
that the same standards that govern the discharge of 
pollutants should also govern the intake of water. In
deed, as the court of appeals observed, "Section 316(b) 
is something of an afterthought, having been added by 
the conference committee without substantive com
ment." /d. at 186 n.12. Thus, as the Second Circuit ex
plained in Riverkeeper I, the "brevity" of Section 316(b), 
combined with the "paucity of legislative history, when 
measured against the volumes of drafts and speeches 
devoted to other aspects of the 1972 amendments," sug
gests that Congress "desire[ d) to delegate significant 
rulemaking authority to the Agency." Ibid. 

Moreover, what little legislative history there is sup
ports EPA's interpretation. A legislator explained that 
"[t]he reference here to 'best technology available' is 
intended to be interpreted to mean the best technology 
available commercially at an economically practicable 
cost." 118 Cong. Rec. 33,762 (1972) (statement of Rep. 
Clausen) (emphasis added). Even the court of appeals 
acknowledged that "practicable" connotes cost-benefit 
considerations. Pet. App. 30a-31a. 

c. The court of appeals relied on what it believed to 
be a clear intent on the part of Congress to abolish cost
benefit analysis after 1989 because, in the court's view, 
EPA may not undertake such analysis in determining 
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either BAT or BADT, and BAT replaced BPT in 1989. 
Pet. App. 20a-23a. As discussed above, Congress set 
forth lists of factors that EPA "shall" consider in deter
mining BAT and BADT. 33 U.S.C. 1314(b)(1)(B); 33 
U.S.C. 1316(b)(1)(B); see pp. 19-21, supra. Without ex
planation, the court of appeals treated those lists as set
ting forth the only factors that EPA "could consider." 
Pet. App. 21a. That interpretation is contradicted by the 
statute itself with respect to BAT, because Section 
304(b)(2)(B), after identifying certain specific factors 
that EPA "shall" take into account, also authorizes con
sideration of "such other factors as the Administrator 
deems appropriate." 33 U.S.C. 1314(b)(2)(B). 

Assuming for the sake of argument that cost-benefit 
analysis is not one of the other factors that EPA may 
consider in determining BAT, however, the court of ap
peals' conclusion does not follow. Cf. National Crushed 
Stone, 449 U.S. at 71. Even if no Section 301 or 306 ef
fluent limitations could be based in part on cost-benefit 
analysis after 1989, that would manifest only an intent 
to preclude cost-benefit analysis for discharge limita
tions under Sections 301 and 306; it would not unambig
uously reflect an intent to preclude cost-benefit analysis 
for intake limitations under the different Section 316(b) 
standard. 

Moreover, the court of appeals erred in assuming 
that all Section 301 effluent limitations after 1989 are 
BAT limitations. As discussed above, the BAT standard 
is inapplicable to conventional pollutants, which are gen
erally governed instead by the BCT standard. 33 U.S.C. 
1311 (b)(2)(E). In determining BCT, EPA must consider 
"the reasonableness of the relationship between the 
costs of attaining a reduction in effluents and the efflu
ent reduction benefits derived." 33 U.S.C. 1314(b)(4)(B). 
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If the incremental costs of more stringent technologies 
are not reasonable in light of their incremental benefits, 
EPA will set BCT effluent limitations at the BPT level. 
51 Fed. Reg. 24,976 (1986). Thus, since 1989, EPA has 
continued to adopt BPT standards for some conventional 
pollutants. See Chemical Mfrs. Ass'n v. United States 
EPA, 870 F.2d 177, 206-207 (5th Cir.), decision clarified 
on reh'g by 885 F.2d 253 (1989), cert. denied, 495 U.S. 
910 (1990). And Congress authorized EPA to set efflu
ent limitations for certain non-conventional pollutants at 
a level less stringent than BAT but at least as stringent 
as BPT. 33 U.S.C. 1311(g). The court of appeals there
fore erred in assuming that the BAT standard governs 
all Section 301 effluent limitations after 1989. 

Nor is there any basis for the court of appeals' con
clusion that the Act unambiguously requires EPA to 
treat BTA as being more equivalent to BAT and BADT 
than to BPT. The court of appeals stated that BTA is 
"linguistically similar" to BAT but not BPT. Pet. App. 
23a. But BTA, BPT, and BAT all include the terms 
"best," "technology," and "available," and neither BPT 
nor BAT goes on to consider minimizing adverse envi
ronmental impacts, as BTA does. See 33 U.S.C. 
1311 (b )(1 )(A) and (2)(A). The court of appeals suggested 
that the BPT standard is inapposite because the word 
"practicable" appears in BPT but not BT A. Pet. App. 
31 a. One could argue with equal force, however, that 
BAT is inapposite because the phrase "economically 
achievable" appears in BAT but not BT A. Accordingly, 
the court of appeals erred in concluding that the Act 
unambiguously treats BTA like BAT (but not BPT) for 
this purpose. The only sensible conclusion one can draw 
from the differences in jargon used by Congress is that 
all of the different "best" standards are indeed different 
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and susceptible to differing interpretations in their own 
right, such that none of the others controls the meaning 
of BTA. 

The BADT standards promulgated under Section 306 
provide a poor analogy for an additional reason: they 
govern only new sources, while Section 316(b) governs 
both new and existing sources. See 33 U.S.C. 
1316(b)(1)(B). Congress generally imposes stricter re
quirements on new sources because it is generally more 
feasible and less expensive for technology to be installed 
in new sources when they are first being built than for 
existing facilities to be reconfigured to incorporate that 
technology. See, e.g., CPC I nt'l, Inc. v. Train, 540 F .2d 
1329, 1341 (8th Cir. 1976), cert. denied, 430 U.S. 966 
(1977); American Iron &Steel/nsf. v. EPA,526 F.2d 
1027, 1058 (3d Cir. 1975), amended, 560 F .2d 589 (1977). 
The applicability of Section 316(b)'s BTA standard to 
both new and existing sources demonstrates not only 
that the BADT analogy is inapposite, but also that flexi
bility is needed in the application of the BTA standard. 
Section 316(b)'s broader coverage also provides another 
basis for Congress's decision to confer greater discre
tion on EPA to implement Section 316(b) than to imple
ment the Section 301 and 306 standards. 

C. The Court Of Appeals Usurped EPA's Discretion By I m
posing Extra-Textual Constraints On EPA's Consider
ation Of Various Factors 

Because Section 316(b) does not "directly [speak] to 
the precise question at issue," Chevron, 467 U.S. at 842, 
and Congress granted EPA broad rulemaking authority 
to administer the Act, see 33 U.S.C. 1361(a), EPA's rea
sonable interpretation of the ambiguous statutory text 
is entitled to deference, Chevron, 467 U.S. at 843. 
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EPA's authority includes "the formulation of policy and 
the making of rules to fill any gap left, implicitly or ex
plicitly, by Congress." Ibid. (quoting Morton v. Ruiz, 
415 U.S. 199, 231 (1974)). 

EPA has long construed Section 316(b) to permit 
consideration of the relationship between costs and ben
efits. Cf. Barnhart v. Walton, 535 U.S. 212, 219-220 
(2002). As early as 1977, EPA issued a permitting deci
sion and a General Counsel opinion that explained that, 
while Section 316(b) does not require a formal cost-ben
efit analysis, it would not be "reasonable to interpret 
Section 316(b) as requiring use of technology whose cost 
is wholly disproportionate to the environmental benefit 
to be gained." In re Pub. Serv. Co. of N.H. (Seabrook 
Station, Units 1 and 2), No. 76-7, 1977 WL 22370 
(E.P.A. June 10, 1977), remanded on other grounds, 572 
F.2d 872 (1st Cir. 1978); accord In reCent. Hudson Gas 
& Elec. Corp., Op. EPA Gen. Counsel, NPDES No. 63, 
1977 WL 28250, at *8 ( E.P.A. July 29, 1977). Thus, the 
legal framework followed for more than 30 years has 
provided for EPA and state permitting authorities to 
consider the relationship between costs and benefits to 
at least that extent in making individual permitting deci
sions. See, e.g., In re Pub. Serv. Co. of N.H. (Seabrook 
Station, Units 1 and 2), No. 76-7, 1978 WL 21140 
(E.P.A. Aug. 4, 1978) (finding that an alternative's costs 
would be wholly disproportionate to its benefits), aff'd, 
Seacoast Anti-Pollution League v. Castle, 597 F.2d 306, 
311 (1st Cir. 1979) (upholding the agency's consideration 
of costs); C.A. App. 492 (EPA determination, as part of 
1988 permitting decision, that closed-cycle cooling tow
ers were not BTA for a facility because the costs would 
be "wholly disproportionate to the environmental bene
fit"); id. at 351 (EPA determination, as part of 1986 per-
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mitting decision, that an alternative was not BTA be
cause its costs were "wholly disproportionate to antici
pated benefits"); J.A. 140 (describing "measures that 
have been required" by EPA when other technologies 
would have "wholly disproportionate" costs). 

While the court of appeals recited deference princi
ples, Pet. App. 16a-17a, the court sharply departed from 
those principles. The degree of that departure is under
scored not only by the implausibility of the court's con
tention that Section 316(b) unambiguously precludes 
consideration of the relationship between costs and ben
efits, but also by the extent to which the court attempted 
to micro-manage EPA's decisionmaking by establishing 
rules that cannot be found anywhere in the Act. The 
court concluded, for example, that EPA may consider 
costs as part of "cost-effectiveness" but not "cost-bene
fit" analysis-terms that appear nowhere in Section 
316(b). See id. at 24a, 26a. After consulting the defini
tion of "cost-effectiveness" found in an OMB circular 
that does not purport to interpret Section 316(b), the 
court proclaimed that EPA could adopt a significantly 
cheaper technology that would save 99-101 fish instead 
of 100-103 fish. I d. at 22a-23a & n.1 0, 27a. While it is 
not clear what result the court of appeals would reach if 
five or ten additional fish were potentially affected in
stead of one or two, the point for present purposes is 
that the court of appeals' approach contravenes the prin
ciples of Chevron by usurping the agency's role of con
struing and filling in gaps in an ambiguous statute. As 
this Court has made clear, "a court may not substitute 
its own construction of a statutory provision for a rea
sonable interpretation made by the administrator of an 
agency." Chevron, 467 U.S. at 844. 
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Indeed, by permitting the agency to weigh costs 
against at least one or two fish, the court of appeals es
sentially permitted EPA to consider the relationship 
between costs and benefits, but only in the most extreme 
cases. Even on its own terms, therefore, the court of 
appeals' decision lacks a principled grounding in the 
statutory text, because nothing in the Act unambigu
ously permits such consideration but limits it in the 
manner the court of appeals imposed. 

Moreover, the court of appeals agreed to let EPA 
consider other practical factors, such as energy effi
ciency and countervailing environmental effects. Pet. 
App. 26a-27a n.12. While those factors are important, 
the lines drawn by the court of appeals are by no means 
required by the Act. The statutory standard makes no 
more reference to a technology's energy efficiency than 
to the relationship between costs and benefits. Indeed, 
energy efficiency could be viewed as a cost issue, be
cause a power plant's less efficient operation due to the 
use of new technology increases the cost of producing 
the same amount of energy. Yet the court of appeals 
permitted EPA to weigh energy efficiency but not costs 
against benefits. 

The court of appeals also was of the view that BTA 
must be "technology-driven," and that a standard se
lected based in part on cost-effectiveness analysis (or 
energy efficiency) is technology-driven, while a standard 
based in part on cost-benefit analysis is not. Pet. App. 
24a. There is no statutory basis for those distinctions. 
Once one recognizes (as the court of appeals did) that 
EPA has discretion to consider factors other than tech
nology, the Act provides no basis for the court of ap
peals' picking and choosing among such factors, espe
cially among factors that EPA is expressly required to 
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consider under one or more of the cross-referenced 
standards in Sections 301 and 306. That is especially 
true with respect to cost-benefit analysis. Section 316(b) 
does not require the use of technology for technology's 
sake. Instead, it expressly looks to benefits by requiring 
the best technology available for minimizing adverse 
en vi ron mental impact. I d. at 157a, 249a-250a. And, as 
discussed above, the BTA standard and all of the cross
referenced provisions in Sections 301 and 306 authorize 
consideration of costs. See pp. 15-21, supra. As long as 
EPA is considering both costs and benefits, nothing in 
the Act prohibits the agency from considering the rela
tionship between the two. 

D. There Is No Basis For Applying An Artificial Presump
tion Against Consideration Of The Relationship Be

tween Costs And Benefits 

The court of appeals turned normal rules of statutory 
construction and Chevron deference on their head by 
reasoning that, if Congress had intended to permit cost
benefit analysis, it would have clearly said so. See Pet. 
App. 25a. There is no logica I or precedential basis for 
such a presumption against cost-benefit analysis. But 
even if there were, it would not apply in the context of 
this case, where Congress intended to confer broad au
thority on the agency and expressly cross-referenced 
sections that require cost-benefit analysis. 

a. Congress's si fence on whether an agency may 
consider the relationship between costs and benefits 
provides no basis for inferring an unambiguous legisla
tive prohibition against such consideration. "[S]ilence, 
after all, normally creates ambiguity. It does not re
solve it." Barnhart, 535 U.S. at 218. And in Chevron, 
this Court admonished that, "if a statute is silent * * * 
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with respect to the specific issue, the question for the 
Court is whether the agency's answer is based on a per
missible construction of the statute." 467 U.S. at 843. 

On unusual occasions, this Court has erected a plain 
statement rule in order to avoid constitutional difficul
ties, e.g., Gregory v. Ashcroft, 501 U.S. 452,460-461, 464 
(1991 ), or because of the unlikelihood that Congress 
would have intended a result, e.g., Spector v. Norwegian 
Cruise Line Ltd., 545 U.S. 119, 131-132 (2005). But 
there is nothing inherently suspect about weighing costs 
and benefits. Numerous environmental and other stat
utes require or permit such analysis. See, e.g., Matthew 
D. Adler & Eric A. Posner, Rethinking Cost-Benefit 
Analysis, 109 Yale L.J. 165, 167 (1999). And in every
day life, people routinely determine whether an item is 
worth its cost. See pp. 13-14, supra. Thus, "other things 
being equal, [the Court] should read silences or ambigu
ities in the language of regulatory statutes as permit
ting, not forbidding, this type of rational regulation." 
Whitman v. American Trucking Ass'ns, Inc., 531 U.S. 
457,490 (2001) (Breyer, J., concurring in part and in the 
judgment). 

The court of appeals erred in reading American Tex
tile Manufacturers Institute v. Donovan, 452 U.S. 490, 
510 (1981 ), as erecting a presumption against consider
ation of the relationship between costs and benefits. See 
Pet. App. 24a-25a. Donovan upheld the Occupational 
Safety and Health Administration's determination that 
it was not required to undertake cost-benefit analysis 
under a different statute. Donovan, 452 U.S. at 506, 
541. Moreover, Donovan predated Chevron. Thus, 
while Donovan stated that, "[w]hen Congress has in
tended that an agency engage in cost-benefit analysis, it 
has clearly indicated such intent on the face of the stat-
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ute," id. at 510-511, the Donovan Court did not have 
occasion to address the question whether silence unam
biguously precludes consideration of costs and benefits. 
Indeed, the dissenting opinion in Donovan construed the 
Court's opinion as "suggest[ing] * * * that the Act 
permits the Secretary to undertake [a cost-benefit] anal
ysis if he so chooses." I d. at 544 (Rehnquist, J., dissent
ing). 

More recent court of appeals decisions applying 
Chevron principles of statutory construction have con
strued congressional silence as permitting cost-benefit 
analysis. See, e.g., Sierra Club v. United States EPA, 
314 F.3d 735, 744 (5th Cir. 2002); Michigan v. United 
States EPA, 213 F .3d 663, 678-679 (D.C. Cir. 2000) (cit
ing cases), cert. denied, 532 U.S. 903, and 532 U.S. 904 
(2001 ). The District of Columbia Circuit, for example, 
has explained that "[i]t is only where there is clear con
gressional intent to preclude consideration of cost that 
we find agencies barred from considering costs." Michi
gan, 213 F .3d at 678 (internal quotation marks and cita
tion omitted). The court of appeals erred by relying on 
a contrary presumption. 

Riverkeeper's reliance (Br. in Opp. 25-26) on Whit
man is also misplaced. In that case, the Court agreed 
with EPA that the Clean Air Act (CAA), 42 U.S.C. 7401 
et seq., unambiguously precludes consideration of costs 
in setting National Ambient Air Quality Standards 
(NAAQS). 531 U.S. at 464-465. The Court stated that, 
because NAAQS are "the engine that drives" much of 
the CAA, EPA could consider costs only if Congress had 
provided a clear textual commitment of such authority 
to the agency. I d. at 467-468. The Court then agreed 
with EPA that the text of the CAA-which requires 
EPA to set NAAQS at levels "requisite to protect the 
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public health" with "an adequate margin of safety," 42 
U.S.C. 7409(b)(1 )-"unambiguously bars cost consider
ations from the NAAQS-setting process" when that pro
vision is "interpreted in its statutory and historical con
text and with appreciation for its importance to the CAA 
as a whole." 531 U.S. at 471. 

Whitman is inapposite for a number of reasons. 
While that case applied a presumption against any con
sideration of costs in setting NAAQS, the court of ap
peals here held that EPA may consider costs in deter
mining BT A. See Pet. App. 26a. The question here is 
not (as it was in Whitman) whether EPA may consider 
costs at all in setting the relevant standards, but whe
ther the agency's consideration of costs may take the 
form of cost-benefit analysis. A presumption against 
any consideration of costs provides little if any support 
for the court of appeals' decision permitting the agency 
to consider costs but greatly circumscribing its manner 
of doing so, which is presumably why the court of ap
peals itself did not rely on Whitman. 

In addition, the Whitman Court repeatedly empha
sized that its holding turned on the NAAQS' centrality 
to the CAA. See 531 U.S. at 468, 469 n.1, 471. Thus, the 
Court did not disapprove the District of Columbia Cir
cuit's cases holding that EPA may generally consider 
costs in the absence of an express directive to the con
trary. Instead, the Whitman Court emphasized that 
"[n]one of the sections of the CAA in which the District 
of Columbia Circuit has found authority for the EPA to 
consider costs shares [Section] 1 09(b )(1 )'s prominence in 
the overall statutory scheme." /d. at 469 n.1 (citing, e.g., 
Michigan, 213 F.3d at 678-679). As explained above, 
Section 316(b)'s single sentence concerning the intake of 
water is by no means the centerpiece of the CW A. 
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Rather, it is "something of an afterthought, having been 
added by the conference committee without substantive 
comment," Riverkeeper I, 358 F.3d at 186 n.12, that ad
dresses a unique issue separate and apart from the 
CWA's normal focus on the discharge of pollutants into 
waters of the United States. See p. 23, supra. Thus, 
there is no basis for applying a presumption against 
weighing of costs and benefits in this case. 

b. Even if some presumption applied here, it would 
be overcome by the statutory text, context, and legisla
tive history discussed above. The text of Section 
316(b)'s BTA standard, combined with its cross-refer
ence to Sections 301 and 306, provides a strong textual 
basis for concluding that cost-benefit analysis is permis
sible. Moreover, the terseness of the relevant statutory 
text, coupled with the circumstances of its enactment, 
make clear that Congress intended to confer especially 
broad authority on EPA to address the unique problems 
associated with intake of water by cooling towers. See 
pp. 22-23, supra. Thus, as the Second Circuit observed 
in Riverkeeper I, "[t]o the extent [Section 316(b)] is si
lent on issues to which other sections speak, [a court 
should] hesitate to draw the negative inference that the 
brevity of section 316(b) reflects an intention to limit the 
EPA's authority rather than a desire to delegate signifi
cant rulemaking authority to the Agency." 358 F.3d at 
186 n.12. That understates the matter because such 
"hesitat[ion]" is, of course, compelled by Chevron. See 
467 U.S. at 842-843. 
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E. EPA's Consideration Of Costs And Benefits In The 
Rulemaking At Issue Here Fell Well Within Its Discre
tion 

In the rulemaking here, EPA explained that "the 
relationship of costs to environmental benefits is an im
portant" consideration, because "EPA has long recog
nized that there should be some reasonable relationship 
between the cost of cooling water intake structure con
trol technology and the environmental benefits associ
ated with its use." Pet. App. 253a. EPA also made 
clear, however, that the relationship between costs and 
benefits was not, by itself, determinative. Instead, se
lecting BTA "encompasses consideration of effective
ness, costs, non-water quality environmental impacts, 
feasibility issues and a host of other considerations." /d. 
at 219a. 

EPA then considered costs along with other factors 
in selecting national BTA performance standards. See 
Pet. App. 255a-261a, 368a-369a. In addition, EPA autho
rized individual facilities to seek site-specific BTA deter
minations if, on a facility-specific basis, the costs of com
pliance with the national standard would be significantly 
greater than the benefits. 40 C.F.R. 125.94(a)(5)(ii). In 
each instance, EPA's consideration of costs and benefits 
was reasonable and fell comfortably within its statutory 
authority. 

1. EPA based the national performance standards on its 
weighing of multiple relevant factors 

a. EPA determined BTA after analyzing the various 
options' "overall efficacy, availability, economic practica
bility, including economic impact and the relationship of 
costs with benefits, and non-water quality environmental 
impacts, including energy impacts." Pet. App. 253a. 
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EPA ultimately selected a combination of technologies 
to reflect BTA for existing large power plants. I d. at 
224a-229a. Based on those technologies, EPA then es
tablished national performance standards for reducing 
impingement mortality (by 80%-95%) and entrainment 
(by 60%-90%), but did not require the use of any specific 
technology to achieve those standards. See 40 C.F .R. 
125.94(b); Pet. App. 226a-227a. 

EPA rejected closed-cycle cooling technology as BTA 
"based on its generally high costs (due to conversions), 
the fact that other technologies approach the perfor
mance of this option, concerns for energy impacts due to 
retrofitting existing facilities, and other considerations." 
Pet App. 255a. EPA had selected closed-cycle cooling 
technology as BTA for new facilities in the Phase I rule
making, but the agency determined that "retrofit[ting] 
existing systems is not the most cost-effective approach 
and at many existing facilities, retrofits may be impossi
ble or not economically practicable." Ibid. The agency 
explained that the cost of closed-cycle recirculating cool
ing towers for Phase II facilities was many times higher 
than for Phase I facilities-at least $130-$200 million per 
tower, and probably more than that, with additional an
nual operating costs of up to $20 million per facility, 
compared to annual costs as low as $170,000 for new 
facilities. /d. at 255a-256a. 

In addition to considering costs, EPA stressed that 
mandatory closed-cycle cooling technology would impose 
an "energy penalty" because existing fossil-fuel power 
plants that installed that technology would produce be
tween 2.4% and 4% less electricity while consuming the 
same amount of coal. Construction of 20 additional 
plants could be required to make up for the lost produc-
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tion, thereby increasing both financial costs and air pol
lution. Pet. App. 257a-258a. 

Finally, EPA compared the effectiveness of closed
cycle cooling technology with the option that it ulti
mately selected, and determined that, "[a]lthough not 
identical, the ranges of impingement and entrainment 
reduction are similar under both options." Pet. App. 
260a. After "consider[ing] this similarity in efficacy," 
along with the other factors noted above, EPA deter
mined that "the total capital cost investment and associ
ated economic impact is simply too high * * * for EPA 
to be able to justify selecting cooling towers" as BT A. 
/d. at 261a; see id. at 260a, 368a-369a. 

b. EPA's decisionmaking is fully consistent with its 
authority to consider costs and benefits under Section 
316(b). As explained above, Section 316(b) permits EPA 
to consider the relationship between costs and benefits. 
Moreover, the agency's analysis ultimately turned on 
the fact that its chosen option produces similar results 
to closed-cycle cooling technology at much lower cost 
and with less harm to the Nation's energy supply and air 
quality. See Pet. App. 260a-261a, 368a-369a. 

Thus, the agency's analysis may be permissible even 
under the cramped standard fashioned by the court of 
appeals. The court of appeals held that EPA may under
take what the court referred to as "cost-effectiveness" 
analysis by "choos[ing] [a] cheaper technology" even if 
that technology is somewhat less effective than a signifi
cantly more costly technology. Pet. App. 27a. The court 
also acknowledged that EPA may consider "energy effi
ciency or environmental impact." /d. at 26a n.12. As 
discussed above, EPA undertook that type of analysis. 
While it is not clear whether the court of appeals would 
conclude that EPA had considered cost-effectiveness 
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only within a sufficiently "narrowly bounded range," i d. 
at 28a, or whether the court of appeals would ultimately 
agree with EPA's balancing of the various other rele
vant factors, those matters fall well within EPA's discre
tion, not the court of appeals'. Cf. id. at 32a-37a (re
manding for EPA to provide a further explanation of the 
basis for its decision). 2 

Indeed, Riverkeeper I strongly suggested as much. 
In the Phase I Rule, EPA rejected a technology, known 
as dry cooling, that "dramatically reduc[ed] impinge
ment and entrainment" by "virtually eliminat[ing] the 
need for cooling water." Riverkeeper I, 358 F.3d at 194. 
EPA determined that, among other things, "dry cooling 
costs more than ten times as much per year as closed
cycle wet cooling, but it is estimated to reduce water 
intake by only an additional 5 percent relative to once
through cooling." /d. at 194 (footnotes omitted). EPA 
also considered a variety of other factors, including en
ergy consumption and air emissions. I d. at 195. Recog
nizing that EPA's weighing of relevant factors falls 
within the agency's "considerable discretion," the court 
noted that it was "not well equipped * * * to meaning
fully weigh a 95 percent reduction in entrainment 
against .027 percent of new generating capacity, 300 
pounds of mercury, and $443 million dollars." /d. at 196. 

2 The court of appeals' definition of the term "cost-effective" sows 
confusion because it differs from EPA's use of that term. The court 
defined cost-effectiveness to refer to the least expensive method of 
achieving a narrowly bounded level of benefit. See Pet. App. 23a, 28a. 
In the rulemaking below, however, EPA's cost-effectiveness analysis 
compared the incremental cost of a technology to its incremental 
benefits. Thus, while EPA explained that its decision was based in part 
on cost-effectiveness considerations, the agency also made clear that its 
cost-effectiveness analysis looked to the relationship between costs and 
benefits. See, e.g., id. at 260a-261a. 
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In reviewing EPA's determination of BAT and BADT 
limitations under Sections 301 and 306, other courts of 
appeals have likewise observed that, because "Congress 
did not mandate any particular structure or weight for 
the many [relevant] factors," Weyerhaeuser Co. v. 
Castle, 590 F.2d 1011, 1045 (D.C. Cir. 1978), EPA has 
"considerable discretion in evaluating the relevant fac
tors and determining the weight to be accorded to each." 
Texas Oil & Gas Ass'n v. United States EPA, 161 F.3d 
923, 928 (5th Cir. 1998); see NWF v. EPA, 286 F.3d 554, 
570 (D.C. Cir. 2002); BP Exploration, 66 F.3d at 796. 3 

2. EPA permissibly authorized site-specific determina
tions in circumstances where costs significantly ex

ceed benefits 

In addition to establishing nationwide performance 
standards, EPA authorized the operator of an individual 
facility to apply for a site-specific determination of BTA 
if the facility's costs of complying with the national per
formance standards "would be significantly greater than 
the benefits." 40 C.F.R. 125.94(a)(5)(ii). If the operator 
makes that showing with "reliable, scientifically valid" 
data, "[t]he [agency] must establish site-specific alterna
tive requirements * * * that achieve an efficacy that, 
in the judgment of the [agency], is as close as practica
ble to the applicable performance standards * * * 
without resulting in costs that are significantly greater 

3 The court of appeals upheld EPA's authority to express BTA as a 
range, but remanded EPA's chosen ranges based on its view that Sec
tion 316(b) requires "as much reduction of adverse environmental im
pacts as is technologically possible." Pet. App. 43a. Because that hold
ing is based on the court's erroneous construction of the Act, it should 
be reversed as well. 
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than the benefits at [the] facility." I bid.; see Pet. App. 
222a-224a. 4 

That provision, which is consistent with the historic 
practice of determining BTA on a facility-specific, best
professional-judgment basis, recognizes that site-spe
cific differences among facilities might warrant different 
results. The agency explained that its "comparison of 
national costs to national benefits may not be applicable 
to a specific site due to variations in (1) the performance 
of intake technologies and (2) characteristics of the 
waterbody in which the intake(s) are sited." Pet. App. 
250a. "For example, there may be some facilities where 
the absolute numbers of fish and shellfish impinged and 
entrained is so minimal that the cost to achieve the re
quired percentage reductions would be significantly 
greater than the benefits of achieving the required re
ductions at that particular site." Ibid.; see id. at 355a-
356a. 

The court of appeals invalidated that provision based 
on its view that cost-benefit analysis is impermissible. 
Pet. App. 56a-60a. As explained above, that was error. 
The court underscored its error by taking particular 
exception to EPA's determination that a cost-benefit 
variance might be appropriate if very few aquatic organ
isms were subject to impingement or entrainment in a 
particular waterbody, such that there would be little 
benefit in that waterbody from the use of more costly 

4 EPA also authorized an application for a site-specific determination 
of BTA if a particular facility's compliance costs "would be significantly 
greater than the costs considered by the Administrator * * * in 
establishing the applicable performance standards." 40 C.F.R. 
125.94(a)(5)(i). The court of appeals remanded that provision for proce
dural reasons that are distinct from the question presented here. Pet. 
App. 49a-56a. 
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technology. See id. at 58a-60a. The court determined 
that EPA may not consider water quality, and thus may 
not consider whether or to what extent a technology 
would have greater environmental benefits than a less 
expensive alternative. See ibid. As discussed above, 
however, Section 316(b) requires BTA for "minimizing 
adverse environmental impact," and thus makes the en
vironmental benefit to be achieved an important consid
eration. See pp. 29-30, supra. Especially considering 
that EPA authorized a site-specific BTA only when the 
costs of complying with the nationwide performance 
standards would be "significantly greater" than the ben
efits, and that the agency nonetheless required a site
specific BTA to "achieve an efficacy that * * * is as 
close as practicable to the applicable performance stan
dards" consistent with the significantly-greater test, 40 
C.F.R. 125.94(a)(5)(ii), EPA did not exceed its broad 
discretion under Section 316(b). 5 

5 In the context of facility-specific BTA determinations, EPA's long
standing view has been that it would be unreasonable to select as BT A 
a technology whose costs are wholly disproportionate to its benefits. 
See pp. 27-28, supra. For purposes of the site-specific variance provi
sion, EPA used a less stringent "significantly greater than" test in this 
rulemaking. 40 C.F.R. 125.94(a)(5)(ii). EPA's legal interpretations 
have been consistent because the agency has not taken the position that 
the "wholly disproportionate" standard is the only permissible way to 
consider the relationship between costs and benefits; instead, EPA has 
opined that it would be unreasonable to ignore a disproportionality of 
that degree. See p. 27, supra. In addition, permit writers considered 
the "wholly disproportionate" test in conjunction with other factors as 
part of an overall best-professional-judgment determination. Whether 
to permit a variance from the new nationwide performance standards 
presents a different question, and EPA has long stressed the need for 
flexibility in determining BTA for any particular facility. E.g., Pet.App. 
250a-251a; J.A. 42-45. The need for flexibility is particularly great for 
existing (Phase II) facilities, because owners of newer facilities have far 
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CONCLUSION 

The judgment of the court of appeals should be re
versed with respect to the performance standards and 
the site-specific cost-benefit provision and the case re
manded. 
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more flexibility in building new technology into the initial design. J.A. 
309; 68 Fed. Reg. 13,541 (2003); 67 Fed. Reg.17,145 (2002). I naddition, 
EPA determined that the more flexible "significantly greater than" 
standard was needed in this context to avoid unwarranted energy im
pacts, because the Phase II rule affects approximately 55% of the Na
tion's electric-generating capacity. 68 Fed. Reg. at 13,541; 67 Fed. Reg. 
at 17,145-17,146; J.A. 309. In any event, the court of appeals' decision 
does not rest on the difference between the "wholly disproportionate" 
and "significantly greater than" standards; instead, the court errone
ously insisted on its own, distinct "cost effectiveness" test. See Pet. 
App. 26a; ct. id. at 55a-56a n.25 (noting the court's "discomfort" with the 
"significantly greater than" test). 
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1. 33 U.S.C. 1311 provides in pertinent part: 

Effluent limitations 

(a) Illegality of pollutant discharges except in com
pliance with law 

Except as in compliance with this section and sec
tions 1312, 1316, 1317, 1328, 1342, and 1344 of this title, 
the discharge of any pollutant by any person shall be 
unlawful. 

(b) Timetable for achievement of objectives 

In order to carry out the objective of this chapter 
there shall be achieved-

(1)(A) not later than July 1, 1977, effluent limi
tations for point sources, other than publicly owned 
treatment works, (i) which shall require the applica
tion of the best practicable control technology cur
rently available as defined by the Administrator pur
suant to section 1314(b) of this title, or (ii) in the case 
of a discharge into a publicly owned treatment works 
which meets the requirements of subparagraph (B) 
of this paragraph, which shall require compliance 
with any applicable pretreatment requirements and 
any requirements under section 1317 of this title; and 

(B) for publicly owned treatment works in exis
tence on July 1, 1977, or approved pursuant to sec
tion 1283 of this title prior to June 30, 1974 (for 
which construction must be completed within four 
years of approval), effluent limitations based upon 
secondary treatment as defined by the Administrator 
pursuant to section 1314(d)(1) of this title; or, 

(1 a) 
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(C) not later than July 1, 1977, any more strin
gent limitation, including those necessary to meet 
water quality standards, treatment standards, or 
schedules of compliance, established pursuant to any 
State law or regulations (under authority preserved 
by section 1370 of this title) or any other Federal law 
or regulation, or required to implement any applica
ble water quality standard established pursuant to 
this chapter. 

(2)(A) for pollutants identified in subparagraphs 
(C), (D), and (F) of this paragraph, effluent limita
tions for categories and classes of point sources, 
other than publicly owned treatment works, which 
(i) shall require application of the best available tech
nology economically achievable for such category or 
class, which will result in reasonable further prog
ress toward the national goal of eliminating the dis
charge of all pollutants, as determined in accordance 
with regulations issued by the Administrator pursu
ant to section 1314(b)(2) of this title, which such ef
fluent limitations shall require the elimination of dis
charges of all pollutants if the Administrator finds, 
on the basis of information available to him (includ
ing information developed pursuant to section 1325 
of this title), that such elimination is technologically 
and economically achievable for a category or class 
of point sources as determined in accordance with 
regulations issued by the Administrator pursuant to 
section 1314(b)(2) of this title, or (ii) in the case of 
the introduction of a pollutant into a publicly owned 
treatment works which meets the requirements of 
subparagraph (B) of this paragraph, shall require 
compliance with any applicable pretreatment re-
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quirements and any other requirement under section 
1317 of this title; 

(B) Repealed. Pub. L. 97-117, § 21(b), Dec. 29, 
1981,95 Stat. 1632. 

(C) with respect to all toxic pollutants referred 
to in table 1 of Committee Print Numbered 95-30 of 
the Committee on Public Works and Transportation 
of the House of Representatives compliance with ef
fluent limitations in accordance with subparagraph 
(A) of this paragraph as expeditiously as practicable 
but in no case later than three years after the date 
such limitations are promulgated under section 
1314(b) of this title, and in no case later than March 
31,1989; 

(D) for all toxic pollutants listed under para
graph (1) of subsection (a) of section 1317 of this title 
which are not referred to in subparagraph (C) of this 
paragraph compliance with effluent limitations in 
accordance with subparagraph (A) of this paragraph 
as expeditiously as practicable, but in no case later 
than three years after the date such limitations are 
promulgated under section 1314(b) of this title, and 
in no case later than March 31, 1989; 

(E) as expeditiously as practicable but in no case 
later than three years after the date such limitations 
are promulgated under section 1314(b) of this title, 
and in no case later than March 31, 1989, compliance 
with effluent limitations for categories and classes of 
point sources, other than publicly owned treatment 
works, which in the case of pollutants identified pur
suant to section 1314(a)(4) of this title shall require 
application of the best conventional pollutant control 
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technology as determined in accordance with regula
tions issued by the Administrator pursuant to section 
1314(b)(4) of this title; and 

(F) for all pollutants (other than those subject to 
subparagraphs (C), (D), or (E) of this paragraph) 
compliance with effluent limitations in accordance 
with subparagraph (A) of this paragraph as expedi
tiously as practicable but in no case later than 3 
years after the date such limitations are established, 
and in no case later than March 31, 1989. 

(3)(A) for effluent limitations under paragraph 
(1 )(A)(i) of this subsection promulgated after Janu
ary 1, 1982, and requiring a level of control substan
tially greater or based on fundamentally different 
control technology than under permits for an indus
trial category issued before such date, compliance as 
expeditiously as practicable but in no case later than 
three years after the date such limitations are pro
mulgated under section 1314(b) of this title, and in no 
case later than March 31, 1989; and 

(B) for any effluent limitation in accordance 
with paragraph (1)(A)(i), (2)(A)(i), or (2)(E) of this 
subsection established only on the basis of section 
1342(a)(1) of this title in a permit issued after Febru
ary 4, 1987, compliance as expeditiously as practica
ble but in no case later than three years after the 
date such limitations are established, and in no case 
later than March 31, 1989. 

(c) Modification of timetable 

The Administrator may modify the requirements of 
subsection (b)(2)(A) of this section with respect to any 
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point source for which a permit application is filed after 
July 1, 1977, upon a showing by the owner or operator of 
such point source satisfactory to the Administrator that 
such modified requirements (1) will represent the maxi
mum use of technology within the economic capability of 
the owner or operator; and (2) will result in reasonable 
further progress toward the elimination of the discharge 
of pollutants. 

(d) Review and revision of effluent limitations 

Any effluent limitation required by paragraph (2) of 
subsection (b) of this section shall be reviewed at least 
every five years and, if appropriate, revised pursuant to 
the procedure established under such paragraph. 

(e) All point discharge source application of effluent 
limitations 

Effluent limitations established pursuant to this sec
tion or section 1312 of this title shall be applied to all 
point sources of discharge of pollutants in accordance 
with the provisions of this chapter. 

(f) Illegality of discharge of radiological, chemical, or 
biological warfare agents , high-level radioactive 
waste, or medical waste 

Notwithstanding any other provisions of this chapter 
it shall be unlawful to discharge any radiological, chemi
cal, or biological warfare agent, any high-level radioac
tive waste, or any medical waste, into the navigable wa
ters. 
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(g) Modifications for certain nonconventional pollutants 

(1) General authority 

The Administrator, with the concurrence of the 
State, may modify the requirements of subsection 
(b)(2)(A) of this section with respect to the discharge 
from any point source of ammonia, chlorine, color, 
iron, and total phenols (4AAP) (when determined by 
the Administrator to be a pollutant covered by sub
section (b)(2)(F) of this section) and any other pollut
ant which the Administrator lists under paragraph 
(4) of this subsection. 

(2) Requirements for granting modifications 

A modification under this subsection shall be 
granted only upon a showing by the owner or opera
tor of a point source satisfactory to the Administra
tor that-

(A) such modified requirements will result 
at a minimum in compliance with the require
ments of subsection (b)(1)(A) or (C) of this sec
tion, whichever is applicable; 

(B) such modified requirements will not re
sult in any additional requirements on any other 
point or nonpoint source; and 

(C) such modification will not interfere with 
the attainment or maintenance of that water 
quality which shall assure protection of public 
water supplies, and the protection and propaga
tion of a balanced population of shellfish, fish, 
and wildlife, and allow recreational activities, in 
and on the water and such modification will not 
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result in the discharge of pollutants in quantities 
which may reasonably be anticipated to pose an 
unacceptable risk to human health or the envi
ronment because of bioaccumulation, persistency 
in the environment, acute toxicity, chronic toxic
ity (including carcinogenicity, mutagenicity or 
teratogenicity), or synergistic propensities. 

(3) Limitation on authority to apply for subsection 
(c) modification 

If an owner or operator of a point source applies 
for a modification under this subsection with re
spect to the discharge of any pollutant, such owner 
or operator shall be eligible to apply for modifica
tion under subsection (c) of this section with respect 
to such pollutant only during the same time period 
as he is eligible to apply for a modification under 
this subsection. 

(4) Procedures for listing additional pollutants 

(A) General authority 

Upon petition of any person, the Administrator 
may add any pollutant to the list of pollutants for 
which modification under this section is authorized 
(except for pollutants identified pursuant to section 
1314(a)(4) of this title, toxic pollutants subject to 
section 1317(a) of this title, and the thermal compo
nent of discharges) in accordance with the provi
sions of this paragraph. 
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(B) Requirements for listing 

(i) Sufficient information 

The person petitioning for listing of an addi
tional pollutant under this subsection shall sub
mit to the Administrator sufficient information 
to make the determinations required by this 
subparagraph. 

(ii) Toxic criteria determination 

The Administrator shall determine whether 
or not the pollutant meets the criteria for listing 
as a toxic pollutant under section 1317(a) of this 
title. 

(iii) Listing as toxic pollutant 

If the Administrator determines that the 
pollutant meets the criteria for listing as a toxic 
pollutant under section 1317(a) of this title, the 
Administrator shall list the pollutant as a toxic 
pollutant under section 1317(a) of this title. 

(iv) Nonconventional criteria determination 

If the Administrator determines that the 
pollutant does not meet the criteria for listing as 
a toxic pollutant under such section and deter
mines that adequate test methods and sufficient 
data are available to make the determinations 
required by paragraph (2) of this subsection with 
respect to the pollutant, the Administrator shall 
add the pollutant to the list of pollutants speci
fied in paragraph (1) of this subsection for which 
modifications are authorized under this subsec
tion. 
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(C) Requirements for filing of petitions 

A petition for listing of a pollutant under this 
paragraph-

(i) must be filed not later than 270 days af
ter the date of promulgation of an applicable 
effluent guideline under Section 1314 of this ti
tle; 

(ii) may be filed before promulgation of such 
guideline; and 

(iii) may be filed with an application for a 
modification under paragraph (1) with respect to 
the discharge of such pollutant. 

(D) Deadline for approval of petition 

A decision to add a pollutant to the list of pollut
ants for which modifications under this subsection 
are authorized must be made within 270 days after 
the date of promulgation of an applicable effluent 
guideline under section 1314 of this title. 

(E) Burden of proof 

The burden of proof for making the determina
tions under subparagraph (B) shall be on the peti
tioner. 

(5) Removal of pollutants 

The Administrator may remove any pollutant 
from the list of pollutants for which modifications are 
authorized under this subsection if the Administrator 
determines that adequate test methods and sufficient 
data are no longer available for determining whether 
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or not modifications may be granted with respect to 
such pollutant under paragraph (2) of this subsection. 

* * * * * 

2. 33 U.S.C. 1314 provides in pertinent part: 

Information and guidelines 

(a) Criteria development and publication 

* * * * * 

(4) The Administrator shall, within 90 days after 
December 27, 1977, and from time to time thereafter, 
publish and revise as appropriate information identify
ing conventional pollutants, including but not limited to, 
pollutants classified as biological oxygen demanding, 
suspended solids, fecal coliform, and pH. The thermal 
component of any discharge shall not be identified as a 
conventional pollutant under this paragraph. 

* * * * * 

(b) Effluent limitation guidelines 

For the purpose of adopting or rev1smg effluent 
limitations under this chapter the Administrator shall, 
after consultation with appropriate Federal and State 
agencies and other interested persons, publish within 
one year of October 18, 1972, regulations, providing 
guidelines for effluent limitations, and, at least annually 
thereafter, revise, if appropriate, such regulations. Such 
regulations shall-

(1 )(A) identify, in terms of amounts of constitu
ents and chemical, physical, and biological charac
teristics of pollutants, the degree of effluent reduc
tion attainable through the application of the best 
practicable control technology currently available 
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for classes and categories of point sources (other 
than publicly owned treatment works); and 

(B) specify factors to be taken into account in 
determining the control measures and practices to 
be applicable to point sources (other than publicly 
owned treatment works) within such categories 
or classes. Factors relating to the assessment of 
best practicable control technology currently avail
able to comply with subsection (b )(1) of section 1311 
of this title shall include consideration of the total 
cost of application of technology in relation to the 
effluent reduction benefits to be achieved from 
such application, and shall also take into account 
the age of equipment and facilities involved, the pro
cess employed, the engineering aspects of the appli
cation of various types of control techniques, pro
cess changes, non-water quality environmental im
pact (including energy requirements), and such 
other factors as the Administrator deems appropri
ate; 

(2)(A) identify, in terms of amounts of constitu
ents and chemical, physical, and biological charac
teristics of pollutants, the degree of effluent reduc
tion attainable through the application of the best 
control measures and practices achievable including 
treatment techniques, process and procedure inno
vations, operating methods, and other alternatives 
for classes and categories of point sources (other 
than publicly owned treatment works); and 

(B) specify factors to be taken into account in 
determining the best measures and practices avail
able to comply with subsection (b)(2) of section 1311 
of this title to be applicable to any point source 
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(other than publicly owned treatment works) within 
such categories or classes. Factors relating to the 
assessment of best available technology shall take 
into account the age of equipment and facilities in
volved, the process employed, the engineering as
pects of the application of various types of control 
techniques, process changes, the cost of achieving 
such effluent reduction, non-water quality environ
mental impact (including energy requirements), and 
such other factors as the Administrator deems ap
propriate; 

(3) identify control measures and practices avail
able to eliminate the discharge of pollutants from 
categories and classes of point sources, taking into 
account the cost of achieving such elimination of the 
discharge of pollutants; and 

(4)(A) identify, in terms of amounts of constitu
ents and chemical, physical, and biological charac
teristics of pollutants, the degree of effluent reduc
tion attainable through the application of the best 
conventional pollutant control technology (including 
measures and practices) for classes and categories 
of point sources (other than publicly owned treat
ment works); and 

(B) specify factors to be taken into account in 
determining the best conventional pollutant control 
technology measures and practices to comply with 
section 1311(b)(2)(E) of this title to be applicable to 
any point source (other than publicly owned treat
ment works) within such categories or classes. Fac
tors relating to the assessment of best conventional 
pollutant control technology (including measures 
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and practices) shall include consideration of the rea
sonableness of the relationship between the costs 
of attaining a reduction in effluents and the effluent 
reduction benefits derived, and the comparison 
of the cost and level of reduction of such pollu
tants from the discharge from publicly owned treat
ment works to the cost and level of reduction of 
such pollutants from a class or category of indus
trial sources, and shall take into account the age 
of equipment and facilities involved, the process 
employed, the engineering aspects of the applica
tion of various types of control techniques, process 
changes, non-water quality environmental impact 
(including energy requirements), and such other 
factors as the Administrator deems appropriate. 

3. 33 U.S.C. 1316 provides: 

National standards of performance 

(a) Definitions 

For purposes of this section: 

(1) The term "standard of performance" means a 
standard for the control of the discharge of pollutants 
which reflect the greatest degree of effluent reduction 
which the Administrator determines to be achievable 
through application of the best available demonstrated 
control technology, processes, operating methods, or 
other alternatives, including, where practicable, a stan
dard permitting no discharge of pollutants. 

(2) The term "new source" means any source, the con
struction of which is commenced after the publication of 
proposed regulations prescribing a standard of perfor
mance under this section which will be applicable to such 
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source, if such standard is thereafter promulgated in 
accordance with this section. 

* * * * * 

(b) Categories of sources; Federal standards of perfor
mance for new sources 

(1)(A) The Administrator shall, within ninety days af
ter October 18, 1972, publish (and from time to time 
thereafter shall revise) a list of categories of sources, 
which shall, at the minimum, include: 

pulp and paper mills; 

paperboard, builders paper and board mills; 

meat product and rendering processing; 

dairy product processing; 

grain mills; 

canned and preserved fruits and vegetables process-
ing; 

canned and preserved seafood processing; 

sugar processing; 

textile mills; 

cement manufacturing; 

feedlots; 

electroplating; 

organic chemicals manufacturing; 

inorganic chemicals manufacturing; 

plastic and synthetic materials manufacturing; 

soap and detergent manufacturing; 

ED_00011 OPST _00005672-00064 



FOIA 2014-009508 Interim 2 

15a 

fertilizer manufacturing; 

petroleum refining; 

iron and steel manufacturing; 

nonferrous metals manufacturing; 

phosphate manufacturing; 

steam electric powerplants; 

ferroalloy manufacturing; 

leather tanning and finishing; 

glass and asbestos manufacturing; 

rubber processing; and 

timber products processing. 

(B) As soon as practicable, but in no case more than 
one year, after a category of sources is included in a list 
under subparagraph (A) of this paragraph, the Adminis
trator shall propose and publish regulations establishing 
Federal standards of performance for new sources 
within such category. The Administrator shall afford 
interested persons an opportunity for written comment 
on such proposed regulations. After considering such 
comments, he shall promulgate, within one hundred and 
twenty days after publication of such proposed regula
tions, such standards with such adjustments as he 
deems appropriate. The Administrator shall, from time 
to time, as technology and alternatives change, revise 
such standards following the procedure required by this 
subsection for promulgation of such standards. Stan
dards of performance, or revisions thereof, shall become 
effective upon promulgation. In establishing or revising 
Federal standards of performance for new sources un
der this section, the Administrator shall take into con-
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sideration the cost of achieving such effluent reduction, 
and any non-water quality, environmental impact and 
energy requirements. 

(2) The Administrator may distinguish among class
es, types, and sizes within categories of new sources for 
the purpose of establishing such standards and shall 
consider the type of process employed (including wheth
er batch or continuous). 

(3) The provisions of this section shall apply to any 
new source owned or operated by the United States. 

* * * * * 

4. 33 U.S.C. 1326 provides: 

Thermal discharges 

(a) Effluent limitations that will assure protection and 
propagation of balanced, indigenous population of 
shellfish, fish, and wildlife 

With respect to any point source otherwise subject to 
the provisions of section 1311 of this title or section 1316 
of this title, whenever the owner or operator of any such 
source, after opportunity for public hearing, can demon
strate to the satisfaction of the Administrator (or, if ap
propriate, the State) that any effluent limitation pro
posed for the control of the thermal component of any 
discharge from such source will require effluent limita
tions more stringent than necessary to assure the pro
jection and propagation of a balanced, indigenous popu
lation of shellfish, fish, and wildlife in and on the body of 
water into which the discharge is to be made, the Ad
ministrator (or, if appropriate, the State) may impose an 
effluent limitation under such sections for such plant, 
with respect to the thermal component of such discharge 
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(taking into account the interaction of such thermal com
ponent with other pollutants), that will assure the pro
tection and propagation of a balanced, indigenous popu
lation of shellfish, fish, and wildlife in and on that body 
of water. 

(b) Cooling water intake structures 

Any standard established pursuant to section 1311 of 
this title or section 1316 of this title and applicable to a 
point source shall require that the location, design, con
struction, and capacity of cooling water intake struc
tures reflect the best technology available for minimiz
ing adverse environmental impact. 

(c) Period of protection from more stringent effluent 
limitations following discharge point source modifi
cation commenced after October 18, 1972 

Notwithstanding any other provision of this chapter, 
any point source of a discharge having a thermal compo
nent, the modification of which point source is com
menced after October 18, 1972, and which, as modified, 
meets effluent limitations established under section 1311 
of this title or, if more stringent, effluent limitations 
established under section 1313 of this title and which 
effluent limitations will assure protection and propaga
tion of a balanced, indigenous population of shellfish, 
fish, and wildlife in or on the water into which the dis
charge is made, shall not be subject to any more strin
gent effluent limitation with respect to the thermal com
ponent of its discharge during a ten year period begin
ning on the date of completion of such modification or 
during the period of depreciation or amortization of such 
facility for the purpose of section 167 or 169 (or both) of 
title 26, whichever period ends first. 
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5. 33 U.S.C. 1362 provides in pertinent part: 

Definitions 

Except as otherwise specifically provided, when used 
in this chapter: 

* * * * * 

(13) The term "toxic pollutant" means those pollut
ants, or combinations of pollutants, including disease
causing agents, which after discharge and upon expo
sure, ingestion, inhalation or assimilation into any or
ganism, either directly from the environment or indi
rectly by ingestion through food chains, will, on the ba
sis of information available to the Administrator, cause 
death, disease, behavioral abnormalities, cancer, genetic 
mutations, physiological malfunctions (including mal
functions in reproduction) or physical deformations, in 
such organisms or their offspring. 

6. 40 C.F.R. 125.83 provides in pertinent part: 

What special definitions apply to this subpart? 

* * * * * 

Minimize means to reduce to the smallest amount, 
extent, or degree reasonably possible. 

* * * * * 
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7. 40 C.F.R. 125.94 provides in pertinent part: 

How will requirements reflecting best technology avail
able for minimizing adverse environmental impact be 
established for my Phase II existing facility? 

(a) Compliance alternatives. You must select and 
implement one of the following five alternatives for es
tablishing best technology available for minimizing ad
verse environmental impact at your facility: 

(1 )(i) You may demonstrate to the Director that you 
have reduced, or will reduce, your flow commensurate 
with a closed-cycle recirculating system. In this case, 
you are deemed to have met the applicable performance 
standards and will not be required to demonstrate fur
ther that your facility meets the impingement mortality 
and entrainment performance standards specified in 
paragraph (b) of this section. In addition, you are not 
subject to the requirements in§§ 125.95, 125.96, 125.97, 
or 125.98. However, you may still be subject to any 
more stringent requirements established under para
graph (e) of this section; or 

(ii) You may demonstrate to the Director that you 
have reduced, or will reduce, your maximum through
screen design intake velocity to 0.5 ft/s or less. In this 
case, you are deemed to have met the impingement mor
tality performance standards and will not be required to 
demonstrate further that your facility meets the perfor
mance standards for impingement mortality specified in 
paragraph (b) of this section and you are not subject to 
the requirements in§§ 125.95, 125.96, 125.97, or 125.98 
as they apply to impingement mortality. However, you 
are still subject to any applicable requirements for en
trainment reduction and may still be subject to any 

ED_00011 OPST _00005672-00069 



FOIA 2014-009508 Interim 2 

20a 

more stringent requirements established under para
graph (e) of this section. 

(2) You may demonstrate to the Director that your 
existing design and construction technologies, opera
tional measures, and/or restoration measures meet the 
performance standards specified in paragraph (b) of this 
section and/or the restoration requirements in para
graph (c) of this section. 

(3) You may demonstrate to the Director that you 
have selected, and will install and properly operate and 
maintain, design and construction technologies, opera
tional measures, and/or restoration measures that will, 
in combination with any existing design and construction 
technologies, operational measures, and/or restoration 
measures, meet the performance standards specified in 
paragraph (b) of this section and/or the restoration re
quirements in paragraph (c) of this section; 

(4) You may demonstrate to the Director that you 
have installed, or will install, and properly operate and 
maintain an approved design and construction technol
ogy in accordance with§ 125.99(a) or (b); or 

(5) You may demonstrate to the Director that you 
have selected, installed, and are properly operating and 
maintaining, or will install and properly operate and 
maintain design and construction technologies, opera
tional measures, and/or restoration measures that the 
Director has determined to be the best technology avail
able to minimize adverse environmental impact for your 
facility in accordance with paragraphs (a)(5)(i) or (ii) of 
this section. 

(i) If the Director determines that data specific to 
your facility demonstrate that the costs of compliance 
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under alternatives in paragraphs (a)(2) through (4) of 
this section would be significantly greater than the costs 
considered by the Administrator for a facility like yours 
in establishing the applicable performance standards in 
paragraph (b) of this section, the Director must make a 
site-specific determination of the best technology avail
able for minimizing adverse environmental impact. This 
determination must be based on reliable, scientifically 
valid cost and performance data submitted by you and 
any other information that the Director deems appropri
ate. The Director must establish site-specific alterna
tive requirements based on new and/or existing design 
and construction technologies, operational measures, 
and/or restoration measures that achieve an efficacy 
that is, in the judgment of the Director, as close as prac
ticable to the applicable performance standards in para
graph (b) of this section, without resulting in costs that 
are significantly greater than the costs considered by 
the Administrator for a facility like yours in establishing 
the applicable performance standards. The Director's 
site-specific determination may conclude that design and 
construction technologies, operational measures, and/or 
restoration measures in addition to those already in 
place are not justified because of the significantly 
greater costs. To calculate the costs considered by the 
Administrator for a facility like yours in establishing the 
applicable performance standards you must: 

(A) Determine which technology the Administrator 
modeled as the most appropriate compliance technology 
for your facility; 

(B) Using the Administrator's costing equations, 
calculate the annualized capital and net operation and 
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maintenance (0 & M) costs for a facility with your de
sign intake flow using this technology; 

(C) Determine the annualized net revenue loss asso
ciated with net construction downtime that the Adminis
trator modeled for your facility to install this technol
ogy; 

(D) Determine the annualized pilot study costs that 
the Administrator modeled for your facility to test and 
optimize this technology; 

(E) Sum the cost items in paragraphs (a)(5)(i)(B), 
(C), and (D) of this section; and 

(F) Determine if the performance standards that 
form the basis of these estimates (i.e., impingement 
mortality reduction only or impingement mortality and 
entrainment reduction) are applicable to your facility, 
and if necessary, adjust the estimates to correspond to 
the applicable performance standards. 

(ii) If the Director determines that data specific to 
your facility demonstrate that the costs of compliance 
under alternatives in paragraphs (a)(2) through (4) of 
this section would be significantly greater than the ben
efits of complying with the applicable performance stan
dards at your facility, the Director must make a 
site-specific determination of best technology available 
for minimizing adverse environmental impact. This de
termination must be based on reliable, scientifically 
valid cost and performance data submitted by you and 
any other information the Director deems appropriate. 
The Director must establish site-specific alternative 
requirements based on new and/or existing design and 
construction technologies, operational measures, and/or 
restoration measures that achieve an efficacy that, in the 
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judgment of the Director, is as close as practicable to 
the applicable performance standards in paragraph (b) 
of this section without resulting in costs that are signifi
cantly greater than the benefits at your facility. The Di
rector's site-specific determination may conclude that 
design and construction technologies, operational mea
sures, and/or restoration measures in addition to those 
already in place are not justified because the costs would 
be significantly greater than the benefits at your facility. 

(b) Nati anal performance standards.-

( 1) Impingement mortality performance standards. 
If you choose compliance alternatives in paragraphs 
(a)(2), (a)(3), or (a)(4) of this section, you must reduce 
impingement mortality for all life stages of fish and 
shellfish by 80 to 95 percent from the calculation base
line. 

(2) Entrainment performance standards. If you 
choose compliance alternatives in paragraphs (a)(1 )(ii), 
(a)(2), (a)(3), or (a)(4) of this section, you must also re
duce entrainment of all life stages of fish and shellfish 
by 60 to 90 percent from the calculation baseline if: 

(i) Your facility has a capacity utilization rate of 15 
percent or greater, and 

(ii)(A) Your facility uses cooling water withdrawn 
from a tidal river, estuary, ocean, or one of the Great 
Lakes; or 

(B) Your facility uses cooling water withdrawn from 
a freshwater river or stream and the design intake flow 
of your cooling water intake structures is greater than 
five percent of the mean annual flow. 
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(3) Additional performance standards for facilities 
withdrawing from a lake (other than one of the Great 
Lakes) or a reservoir. If your facility withdraws cooling 
water from a lake (other than one of the Great Lakes) or 
a reservoir and you propose to increase the design in
take flow of cooling water intake structures it uses, your 
increased design intake flow must not disrupt the natu
ral thermal stratification or turnover pattern (where 
present) of the source water, except in cases where the 
disruption does not adversely affect the management of 
fisheries. In determining whether any such disruption 
does not adversely affect the management of fisheries, 
you must consult with Federal, State, or Tribal fish and 
wildlife management agencies). 

(4) Use of performance standards for site-specific 
determinations of best technology avai fable. The per
formance standards in paragraphs (b)(1) through (3) of 
this section must also be used for determining eligibility 
for site-specific determinations of best technology avail
able for minimizing adverse environmental impact and 
establishing site specific requirements that achieve an 
efficacy as close as practicable to the applicable perfor
mance standards without resulting in costs that are sig
nificantly greater than those considered by the Adminis
trator for a facility like yours in establishing the perfor
mance standards or costs that are significantly greater 
than the benefits at your facility, pursuant to 
§ 125.94(a)(5). 

* * * * * 
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I n the Supreme Court of the United States 

No. 07-588 

ENTERGY CORPORATION, PETITIONER 

V. 

Rl VERKEEPER, INC., ET AL. 

No. 07-589 

PSEG FOSSIL LLC, ET AL., PETITIONERS 

V. 

Rl VERKEEPER, INC., ET AL. 

No. 07-597 

UTILITY WATER ACT GROUP, PETITIONER 

V. 

Rl VERKEEPER, INC., ET AL. 

ON WRIT OF CERTIORARI 
TO THE UN/ TED STATES COURT OF APPEALS 

FOR THE SECOND C/ RCU/ T 

REPLY BRIEF FOR THE FEDERAL PARTIES 
AS RESPONDENTS SUPPORTING PETITIONERS 

The court of appeals held that the Environmental Pro
tection Agency (EPA) may take cost-effectiveness but not 
cost-benefit considerations into account under Section 
316(b) of the Clean Water Act (CWA or Act), 33 U.S.C. 

(1) 
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1326(b ). The States assert that costs may be a secondary 
but not a primary consideration under Section 316(b). And 
Riverkeeper contends that costs may be taken into account 
only if the environmental consequences of adopting the less 
expensive technology are de minimis. Because nothing in 
the statute draws any of those distinctions or otherwise 
unambiguously precludes consideration of the relationship 
between costs and benefits in establishing appropriate 
water-intake standards under Section 316(b), EPA's deter
mination of how best to consider costs and benefits is enti
tled to deference under the principles set forth in Chevron 
U.S.A. Inc. v. NRDC, 467 U.S. 837,842 (1984). 

Respondents lean heavily on the text, structure, and 
legislative history of different best-technology provisions 
that govern the discharge of pollutants. Some of those pro
visions, however, expressly require cost-benefit analysis. 
Those provisions confirm that Congress regarded a com
parison of costs and benefits as potentially relevant to the 
determination of which technology is "best." Moreover, 
those discharge provisions are far more specific than Sec
tion 316(b)'s single terse sentence, which confers broad 
gap-filling authority on the agency to determine whether 
and how to consider the relationship between costs and 
benefits in addressing the distinct and unique issue of water 
intake. The court of appeals erred in depriving EPA of that 
statutory authority. 

A. The Text Of Section 316(b) Does Not Unambiguously Pre

clude Consideration Of The Relationship Between Costs 

And Benefits 

Section 316(b) requires that "the location, design, con
struction, and capacity of cooling water intake structures 
reflect the best technology available [(BTA)] for minimiz
ing adverse environmental impact." 33 U.S.C. 1326(b) (em-
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phases added). That standard does not unambiguously 
preclude EPA from considering the relationship between 
costs and benefits-especially considering that Congress 
did not define any of the key statutory terms or otherwise 
specify the factors the agency may or must consider. See 
Pet. App. 20a 1

; Gov't Br. 15-18. 
1. Respondents observe that "best" often means "sur

passing all others in excellence," and that Section 316(b) 
refers to the best technology available for the goal of "mini
mizing" adverse environmental impact. Riverkeeper Br. 
24, 25 (quoting American Heritage Dictionary of the Eng
lish Language 173 (4th ed. 2006)); see States Br. 19. Those 
observations do not respond to the government's point that, 
as a matter of common usage, the "best" way of pursuing a 
goal is not necessarily the one that most single-mindedly 
achieves that goal at all costs. Gov't Br. 15-16. For exam
ple, the "best" way to commute to and from work might not 
be the quickest and most direct route on a map. That route 
might be more dangerous than others, more prone to traffic 
jams, or more expensive (for example, it might require pay
ment of a toll). Similarly, the "best" way to win a game 
does not typically entail violating the rules, even if cheating 
would improve one's odds of winning, because the rules and 
other values matter as well. And the "best" way to catch 
fish is not necessarily the one that nets the most fish in the 
shortest period of time; to many, fly fishing has offsetting 
advantages. I bid. 

The States (at 26) object to the first of those examples 
on the ground that, if one's objective is to commute as 
quickly or safely as possible, the quickest or safest route is 
necessarily the "best" method of achieving that goal. But 
even if speed is the stated objective, a commuter would not 

1 Citations to the Pet. App. refer to the appendix filed in No. 07-588. 
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ordinarily consider hiring a helicopter or professional race 
car driver or leaving home at 4:00 a.m. to be the "best" way 
to travel to work. And if safety is the ultimate goal, one 
would not ordinarily describe acquiring a tank or walking 
instead of driving ten miles as the "best" approach. In
stead, even when a goal is defined as narrowly as commut
ing as quickly or safely as possible, additional practical con
siderations such as costs and other countervailing factors 
are often relevant, in daily life and ordinary English usage, 
to the selection of the "best" approach. 

Moreover, the statute refers to the best technology 
"for," rather than the technology that is best "at," the 
achievement of the stated objective. 33 U.S.C. 1326(b). 
That choice of words reinforces the conclusion that EPA is 
authorized to take account of competing considerations in 
determining which technology is "best." For example, an 
individual regarded as the best person at his trade might 
not be the best person for a particular job, depending on a 
range of considerations. Gov't Br. 16. The States respond 
(at 28) that "if a particular job calls only for a person with 
superior skills for repairing shoes, then the best cobbler at 
his trade would also be the best person for the job." But 
that blinks the reality that other considerations, such as 
honesty and salary demands, normally matter as well. 

2. In any event, Section 316(b) does not refer to the 
best technology for reducing adverse environmental impact 
"to the lowest level possible," as the States claim (at 24). 
Instead, the statute refers to "the best technology avai fable 
for minimizing adverse environmental impact." 33 U.S.C. 
1326(b) (emphases added). Even the court of appeals rec
ognized that the availability of a particular technology de
pends in part on its cost. Pet. App. 24a. The court erred, 
however, in holding that the statute unambiguously re
stricts EPA to considering whether a technology's cost 
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could be" reasonably borne by the industry." I bid. Even 
considering the term "available" in isolation, many people 
would not think of a luxury item as being "available" simply 
because its purchase would not bankrupt them. Gov't Br. 
17; see Riverkeeper Br. 26 ("There is, to be sure, some po
tential ambiguity in terms of what the word 'available' 
means."). The States argue (at 28) that an item's cost is 
relevant to its availability only "if the person [is] not re
quired to obtain the item." But that merely begs the ques
tion of what is required here. 

The States also suggest (at 29) that, in determining 
availability, EPA might consider cost "at some secondary 
level," but not at "the forefront of its technology evalua
tion." The States' apparent recognition that costs may be 
considered to some degree, however, cannot be reconciled 
with their contention that Section 316(b) unambiguously 
precludes the approach that EPA has chosen. Section 
316(b) does not distinguish, much less unambiguously dis
tinguish, between consideration of cost as a "secondary" 
factor and consideration of cost as a "primary" decision
making criterion. And, absent contrary specification in the 
statutory text, the choice of the appropriate degree or man
ner of considering a permissible factor involves a classic 
exercise of agency discretion. See Gov't Br. 39. 

Moreover, technology must be available for "minimiz
ing" adverse environmental impact. 33 U.S.C. 1326(b). 
Respondents argue that "'minimize' means 'to reduce to the 
smallest possible number, degree, or extent.'" States Br. 
19(quoting Webster's Third New lnt'l Dictionary ofthe 
English Language 1438 (1981)). As the government's open
ing brief explained (at 17), however, the terms "minimal" 
and "minimize" often refer to a lesser degree of reduction. 
Thus, if a person said that he was trying to minimizethe 
risk of being hit by a car while crossing a street, he presum-
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ably would not mean that he was staying inside his house at 
all times. Instead, the person presumably would mean that 
he was trying to reduce that risk consistent with other 
practical considerations-including economic ones such as 
the need to travel to work-and thus was taking lesser pre
cautions such as looking both ways before crossing streets. 
Ibid. 

While the States complain (at 29) that the government's 
opening brief cited only "a single source" for the proposi
tion that "minimize" commonly refers to reductions that are 
not to the lowest possible level, that brief cited two per
fectly authoritative sources: American Heritage Dictio
nary 123 (4th ed. 2006), and Black's Law Dictionary 1016 
(8th ed. 2004). Gov't Br. 17. Another example is River
keeper's brief, which ultimately concedes (at 29) that "the 
Agency has some discretion (albeit not boundless) to deter
mine that further differences in reduction would be so mi
nor as to be unnecessary for compliance with the minimiz
ing requirement." Riverkeeper thereby acknowledges that 
a particular technology can "minimiz[e]" environmental 
impacts, within the meaning of Section 316(b), even if it 
does not reduce those impacts to the smallest possible level. 

The States also claim (at 19-20) that EPA's Phase I reg
ulations adopt their definition of "minimize." In fact, 
those regulations define "minimize" to mean "to reduce to 
the smallest amount, extent, or degree reasonably possi
ble." 40 C.F.R. 125.83 (emphasis added). Reasonableness, 
of course, depends on a range of considerations. See, e.g., 
United States v. Banks, 540 U.S. 31, 35-36 (2003). Thus, 
EPA determined in the rulema king below that the appro-
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priate "degree" of reduction may depend in part on "the 
relationship between costs and benefits." Pet. App. 356a. 2 

3. The States suggest (at 22, 25) that the standard ar
ticulated in Section 316(b) is an "indivisible term of art" and 
that any ambiguities in the individual words are therefore 
irrelevant. The BTA standard, however, was by no means 
a term of art when Congress enacted it; instead, Congress 
appears to have articulated that standard for the first time 
in Section 316(b). And while Riverkeeper colorfully argues 
(at 23) that the government does not rely on "primary, sec
ondary, or even tertiary definitions of the relevant terms," 
that is manifestly untrue, as discussed above. The fact that 
the critical statutory terms can and do take on different 
meanings in different contexts only underscores the stat
ute's ambiguity. What matters, for Chevron deference pur
poses, is that nothing unambiguously compels the alternate 
usages proffered by respondents. See, e.g., EEOC v. Com
mercial Office Prods. Co., 486 U.S. 107, 115 (1988). 

2 The States note (at 19-20) that EPA's preamble to a 1976 rule 
treated the term "minimizing" as referring to "reducing to the smallest 
possible amount or degree." J.A. 41. That rule was vacated, however, 
on judicial review. See Appalachian Power Co. v. Train, 566 F.2d 451 
(4th Cir. 1977). The following year, EPA issued a permitting decision 
and a General Counsel opinion making clear the agency's view that it 
would not be "reasonable to interpret Section 316(b) as requiring use 
of technology whose cost is wholly disproportionate to the environmen
tal benefit to be gained." In re Pub. Serv. Co. of N.H. (Seabrook Sta
tion, Units 1 & 2), No. 76-7, 1977 WL 22370 (EPA June 10, 1977), re
manded on other grounds sub nom. Seacoast Anti-Pollution League v. 
Castle, 572 F.2d 872 (1st Cir. 1978); accord In reCent. Hudson Gas & 
Elec. Corp., Op. EPA Gen. Counsel, NPDES No. 63, 1977 WL 28250, at 
*8 (July 29, 1977); seep. 16, infra. And EPA's current regulatory defi
nition of "minimize," which was established in the Phase I rule, is the 
one quoted in the text. 
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B. The Statutory Structure, Context, And History Confirm 

That EPA May Consider The Relationship Between Costs 

And Benefits In Establishing Water-1 ntake Standards Un

der Section 316(b) 

1. Section 316(b) cross-references Sections 301 and 306 
of the CWA by specifying that standards established pursu
ant to those sections, which govern the discharge of pollut
ants, must require that intake structures reflect BT A 33 
U .S.C. 1326(b ). Sections 301 and 306 include numerous 
other best-technology standards. For all of those stan
dards, Congress expressly required EPA to consider costs 
in determining what technologies are "best." And for two 
of those standards, Congress specifically required EPA to 
consider the relationship between costs and benefits in 
identifying the "best" technologies. Gov't Br. 19-21. 

Those express statutory mandates strongly support 
EPA's determination that consideration of the relationship 
between costs and benefits is permissible under Section 
316(b ). In particular, those provisions refute Riverkeeper's 
notion (at 21) that a comparison between costs and benefits 
is generally inconsistent with the application of a best-tech
nology standard. And Congress's decision to specify the 
factors that EPA must consider under the various best
technology standards that govern the discharge of pollut
ants under Sections 301 and 306, but not under the differ
ent best-technology standard that governs the intake of 
water under Section 316(b), confirms that Congress in
tended to grant broad gap-filling authority to the agency to 
interpret and implement Section 316(b)'s terse and unique 
provision governing water intake. Gov't Br. 18-26. 

Respondents fail to articulate a coherent and consistent 
theory as to the relevance of the cross-referenced sections 
to the proper interpretation of Section 316(b). They insist 
that, "[b]ecause section 316(b) addresses intake structures, 
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not effluent [discharges], it stands apart from the statutory 
provisions elsewhere in the Act that govern effluent limita
tions." States Br. 5; see id. at 32; Riverkeeper Br. 37 n.19; 
id. at 40 (suggesting that the Section 301 standards are 
"unrelated" to Section 316(b)). But they nonetheless argue 
at length (e.g., States Br. 34-36) that, by expressly requir
ing consideration of the relationship between costs and 
benefits under two of the cross-referenced standards, Con
gress unambiguously prohibited such consideration under 
Section 316(b). 

Neither of those conclusions logically follows from a 
comparison between Section 316(b) and the cross-refer
enced provisions of the Act. Each of the cross-referenced 
best-technology standards in Sections 301 and 306 identi
fies specific lists of factors that EPA must consider. And as 
noted, those lists expressly require cost-benefit analysis as 
one of multiple mandated considerations for some but not 
all of those standards. See 33 U.S.C. 1314(b)(1)(B), (2)(8) 
and (4)(8); see also Gov't Br.19-21. 

For intake restrictions, however, Congress enacted only 
the one-sentence Sect ion 316(b ), and it conspicuously de
clined to provide an additional list of factors that EPA is 
required, permitted, or forbidden to consider. Respondents 
are therefore incorrect in stating that "[t]hroughout the 
CWA, Congress told EPA when and how it could consider 
costs." States Br. 16. For water-intake limitations-unlike 
pollutant-discharge restrictions-Congress provided no 
specific direction either way beyond the ambiguous BTA 
standard. The only reasonable conclusion from that statu
tory scheme is that Congress thereby delegated broader 
gap-filling and interpretive authority to EPA for water
intake limitations under Section 316(b) than for pollutant
discharge restrictions under Sections 301 and 306. Gov't 
Br. 22-23. 
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The States nonetheless argue (at 35) that "the reference 
in section 316(b) to section 306 (the section applicable to 
new rather than existing facilities) confirms Congress' in
tent to eliminate EPA's authority to make cost-benefit com
parisons when it sets new source performance standards." 
There is no textual basis whatsoever for treating Section 
316(b)'s BTA standard for intake limits as being coexten
sive with Section 306's best available demonstrated control 
technology (BADT) standard for the discharge of pollutants 
from new sources. See 33 U.S.C. 1316(a)(1). Indeed, the 
States elsewhere acknowledge (at 33) that, in selecting dif
ferent standards for the various limitations under Sections 
301, 306, and 316, Congress obviously "intended to give 
each standard different meaning in its application." Espe
cially considering that Section 316(b) addresses a different 
subject matter than Sections 301 and 306 (intake of water 
as opposed to discharge of pollutants) and establishes a 
different standard, there is no reason to believe that Con
gress intended to equate BTA with any one of the Section 
301 or 306 standards. 

There is even less basis for construing Section 316(b) as 
unambiguously mirroring BADT as opposed to one of 
the other cross-referenced standards, such as the best prac
ticable control technology (BPT) or best conventional pollu
tion control technology (BCT) standards-standards under 
which Congress expressly required consideration of the 
relationship between costs and benefits. See 33 U.S.C. 
1311(b)(1)(A) and (2)(E); 33 U.S.C. 1314(b)(1)(B) and (4)(8); 
see also Gov't Br. 19, 20. The States contend (at 36) that 
Congress did not evince an "unambiguous intent" to pat-
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tern BT A on BCT. But that is the government's point-the 
statute is ambiguous on this issue. 3 

The States also contend (at 36-37) that Section 316(a) 
does not permit consideration of the relationship between 
costs and benefits. That provision states that, if a Section 
301 or 306 discharge limitation on heat would otherwise be 
"more stringent than necessary to assure the pro[t]ection 
and propagation of a balanced, indigenous population of 
shellfish, fish, and wildlife," a permitting authority "may 
impose" a Section 301 or 306 limitation "that will assure the 
protection and propagation of a balanced, indigenous popu
lation of shellfish, fish, and wildlife." 33 U.S.C. 1326(a). 
Section 316(a) thereby authorizes EPA and state permit
ting authorities to grant variances from Section 301 and 306 
limitations on discharges of heat. While it is true that Sec
tion 316(a) variances are not based on cost considerations, 
that hardly means that Section 316(b)-which sets forth a 
different standard for regulating a different matter and 
does not cross-reference Section 316(a)-unambiguously 
precludes cost-benefit analysis. 

2. Nor (even assuming that legislative history could 
ever resolve statutory ambiguity for purposes of Chevron) 
does the legislative history unambiguously demonstrate a 
congressional intent to preclude consideration of the rela
tionship between costs and benefits under Section 316(b). 
The States argue (at 38) that "[t]he legislative history of 

3 Because the statute does not equate BT A with BAT or BADT, 
there is no need to decide in this case whether EPA may consider the 
relationship between costs and benefits in determining BAT or BADT. 
Riverkeeper correctly argues (at 35-37) that EPA is not required to 
consider that relationship in making those determinations, and that 
BAT standards are intended to be stricter than BPT standards. But it 
does not necessarily follow that no cost-benefit consideration is per
mitted for either BAT or BADT. See Gov't Br. 23-24. 
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section 316(b) is sparse and undeserving of any significant 
weight." The government generally agrees. Section 316(b) 
was "added by the conference committee without substan
tive comment." Riverkeeper, Inc. v. United States EPA, 
358 F.3d 174, 186 n.12 (2d Cir. 2004) (Riverkeeper I). And 
while the only floor statement concerning Section 316(b) 
supports EPA's interpretation, that statement reflects the 
views of a single legislator, Representative Clausen. See 
Gov't Br. 23; 118 Cong. Rec. 33,762 (1972). 

Like the States, Riverkeeper (at 47) also disclaims reli
ance on legislative history, but then goes on to discuss at 
length the legislative history of other provisions of the 
CWA. Riverkeeper's basic argument (at 6-12, 47-49) is 
that, by choosing to rely primarily on technology-based 
discharge standards rather than water-quality standards, 
Congress rejected cost-benefit analysis in the CWA. But 
Congress's reasons for generally preferring technology
based discharge standards (which directly address dis
charges as opposed to water bodies) to water-quality stan
dards (which directly address water bodies as opposed to 
individual discharges), see generally EPA v. California, 426 
U.S. 200, 202-203 (1976), do not imply any particular view 
as to whether EPA should consider the relationship be
tween costs and benefits in formulating appropriate stan
dards. That is evident on the face of the BCT and BPT 
standards, which are technology-based discharge standards 
that expressly require consideration of the relationship 
between costs and benefits. See p. 10, supra. 

Moreover, the legislative history proffered by respon
dents relates almost entirely to discharges of pollutants 
governed by Sections 301,306, and 316(a), not to water in
takes governed by Section 316(b). The States are clear on 
that point: after discounting the legislative history of Sec
tion 316(b) on the ground that it consists of only a floor 
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statement, the States go on to rely on legislative history
mostly floor statements, ironically-concerning other provi
sions of the Act. States Br. 38-41. Going even farther 
afield, Riverkeeper searched the National Archives for var
ious notes, memoranda, and correspondence that, it claims, 
show that the conferees decided to address thermal dis
charges with a water-quality based variance (in Section 
316(a)) and water intake through a best-technology stan
dard (in Section 316(b)). Riverkeeper Br. 10 n.6, 13 n.8. 
That much is obvious on the face of the statute. But none 
of the materials on which respondents rely tackles the 
question presented here, which is whether Section 316(b)'s 
best-technology standard precludes, permits, or (like BPT 
and BCT) requires consideration of the relationship be
tween costs and benefits. And even if the assorted materi
als relied on by Riverkeeper were on point, and even if they 
were considered reliable and relevant sources of legislative 
history, they could hardly establish an unambiguous con
gressional intent-especially considering that Representa
tive Clausen's floor statement, which is at least a more con
ventional form of legislative history, supports EPA's inter
pretation. 

Respondents' discussion shows only that Section 
316(b)'s intake provision received very little consideration 
in the legislative debates, especially compared to the Sec
tion 301, 306, and 316(a) discharge restrictions. But, if any
thing, that undercuts respondents' position because the 
gravamen of their argument is that Congress in enacting 
Section 316(b) specifically "determined the relationship 
between the costs and benefits." States Br. 44. If that 
were true, one would expect at least some indication that 
Congress had actually considered the question and had 
determined that the benefits of applying respondents' pro
posed water-intake standard justified the costs. As the 
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Second Circuit explained in Riverkeeper I, however, the 
"brevity" of Section 316(b), combined with the "paucity of 
legislative history, when measured against the volumes of 
drafts and speeches devoted to other aspects of the 1972 
amendments," suggests that Congress "desire[d] to dele
gate significant rulemaking authority to the Agency." 358 
F.3d at 186 n.12. 

C. The Court Of Appeals Erroneously Usurped EPA's Discre

tion 

Because Section 316(b) does not "directly sp[eak] to the 
precise question at issue," EPA's reasonable interpretation 
of the ambiguous statutory text is entitled to deference. 
Chevron, 467 U.S. at 842; see Gov't Br. 26-30. 

1. The court of appeals turned normal principles of 
Chevron deference on their head by relying on an artificial 
presumption that cost-benefit analysis is forbidden unless 
Congress clearly authorizes it. See Pet. App. 22a-23a. Re
spondents do not appear to defend that presumption, see 
Riverkeeper Br. 41-42; States Br. 43, and for good reason: 
Congress's silence on whether an agency may consider the 
relationship between costs and benefits provides no ba
sis for inferring an unambiguous legislative prohibition 
against such consideration. Gov't Br. 30-34. "[S]ilence, 
after all, normally creates ambiguity. It does not resolve 
it." Barnhart v. Walton, 535 U.S. 212, 218 (2002). The 
court of appeals' presumption is especially unwarranted 
because, far from being aberrational, cost-benefit analysis 
instead is a routine feature of private and governmental 
decision-making. See Gov't Br. 13-14. 

2. The extent of the court of appeals' departure from 
normal deference principles is further underscored by its 
attempt to micro-manage EPA's decisionmaking through 
rules that cannot be found in the Act. The court concluded, 
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for example, that EPA may consider costs as part of "cost
effectiveness" but not "cost-benefit" analysis-terms that 
appear nowhere in Section 316(b). See Pet. App. 24a, 26a. 
Based on that atextual distinction, the court would have 
allowed EPA to adopt a significantly cheaper technology 
that would save 99-101 fish instead of 100-103 fish. /d. at 
22a-23a & n.10, 27a. By permitting the agency to weigh 
costs against at least one or two fish (and perhaps more, 
though the number is unclear), the court of appeals essen
tially permitted EPA to consider the relationship between 
costs and benefits, but only in the most extreme cases. 
Even on its own terms, therefore, the court of appeals' deci
sion lacks a principled basis in the statutory text. More
over, the court of appeals agreed that EPA could consider 
other practical factors such as energy efficiency that, while 
important, are no more grounded in explicit statutory text 
than the relationship between costs and benefits. See id. at 
26a n.12. 

While respondents do not directly address those points, 
their own positions rest on similar errors. The States (at 
16, 21, 29) repeatedly assert that costs can be a "secondary" 
but not a "primary" consideration under Section 316(b). 
That approach has no more grounding in the statute than 
the court of appeals' cost-benefit/cost-effectiveness distinc
tion. And as noted above, the States' embrace of cost as a 
secondary factor only undersea res that EPA is entitled to 
deference, because the precise manner or extent of consid
ering a permissible factor is a textbook matter for agency 
discretion. Seep. 5, supra. 

Similarly, Riverkeeper concedes (at 29), in the course of 
assuring this Court that its position would not produce ab
surd results, that "the Agency has some discretion (albeit 
not boundless) to determine that further differences in re
duction would be so minor as to be unnecessary for compli-
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ance with the minimizing requirement." But there is no 
more principled basis for cabining EPA's conceded discre
tion to "minor" (ibid.) matters than for limiting it to cost
effectiveness or "secondary" considerations. Congress ex
pressed no unambiguous intent to draw any of those prof
fered distinctions. 

3. Riverkeeper argues (at 43-44) that the agency's in
terpretation is not entitled to Chevron deference because, 
in the preamble to a 1976 rule making that was vacated on 
judicial review, EPA initially construed Section 316(b) to 
preclude cost-benefit analysis. That characterization is nei
ther correct nor relevant (especially considering that the 
rule was vacated, see Appalachian Power Co. v. Train, 566 
F.2d 451 (4th Cir. 1977)). EPA determined in the 1976 pre
amble that cost-benefit analysis is not "required," but it did 
not squarely address whether consideration of the relation
ship between costs and benefits is permitted. Instead, in a 
portion of the preamble that Riverkeeper does not discuss, 
the agency emphasized that "economic practicability" is an 
important consideration that should be analyzed on a case
by-case basis. J.A. 42. 

The following year, in a permitting decision and a Gen
eral Counsel opinion, EPA explained that, while Section 
316(b) does not require a formal cost-benefit analysis, it 
would not be "reasonable to interpret Section 316(b) as 
requiring use of technology whose cost is wholly dispropor
tionate to the environmental benefit to be gained." In re 
Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 & 2), No. 
76-7, 1977 WL 22370 (EPA June 10, 1977) (Pub. Serv. Co. 
of N.H.), remanded on other grounds sub nom. Seacoast 
Anti-Pollution League v. Castle, 572 F.2d 872 (1st Cir. 
1978); accord lnre Cent. Hudson Gas &Eiec. Corp., Op. 
EPA Gen. Counsel, NPDES No. 63, 1977 WL 28250, at *8 
(July 29, 1977). Ever since, permitting authorities in imple-
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menting Section 316(b) have considered the relationship 
between costs and benefits to at least that extent. Gov't Br. 
27-28. 

Riverkeeper contends (at 45) that EPA, in applying the 
"wholly disproportionate" test, has considered only whether 
the benefits of additional protective measures would be de 
minimis. That gloss, however, is flatly inconsistent with 
the test as EPA has articulated it: EPA directed permit
ting authorities to determine whether "cost is wholly dis
proportionate to the environmental benefit to be gained," 
not whether the benefit is de minimis. Public Serv. Co. of 
N.H., 1977 WL 22370 (emphases added). The court of ap
peals' decision is thus incompatible with more than 30 years 
of settled agency practice. See also, e.g., In re Florida 
Power Corp. Crystal River Power Plant Units 1, 2, & 3, 
NPDES Permit No. FL0000159, at 7-8 (EPA Region IV 
Sept.1, 1988) (determining that closed-cycle cooling towers 
were not BTA because their extremely high cost was 
"wholly disproportionate" to benefits at a particular plant, 
even though that technology would reduce entrainment by 
85% and there were no other technologically practical alter
natives to reduce entrainment "to an acceptable level" at 
the plant). 

Riverkeeper is likewise incorrect in contending (at 45-
46) that EPA recognized during the Phase I rulemaking for 
new sources that "it lacked authority to compare costs and 
benefits under Section 316(b)." As the government's open
ing brief explained (at 38-39), the Phase I rule rejected a 
technology known as dry cooling because, among other 
things, dry cooling "costs more than ten times as much per 
year as closed-cycle wet cooling, but it is estimated tore
duce water intake by only an additional 5 percent relative 
to once-through cooling." Riverkeeper I, 358 F .3d at 194 
(footnotes omitted). The Second Circuit upheld EPA's con-
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sideration of the relationship between costs and benefits, 
along with other factors, as falling within the agency's 
"considerable discretion." /d. at 195. Riverkeeper makes 
no effort to reconcile its characterization of the Phase I 
rulemaking with those facts. 

D. EPA's Consideration Of Costs And Benefits In The 
Rulemaking At Issue Here Fell Well Within Its Discretion 

Because EPA acted within the scope of its statutory 
authority in promulgating the performance standards and 
site-specific cost-benefit variance provision at issue here, 
this Court should reverse the judgment of the court of ap
peals and reinstate those portions of the rule. Although 
respondents dispute EPA's authority to give any weight to 
the relationship between costs and benefits, they raise no 
substantial challenge to the specific manner in which EPA 
considered that relationship here. 

Nor could they. EPA did not select the performance 
standards based only on a cost-benefit analysis. Instead, 
the agency rejected closed-cycle cooling technology as BTA 
"based on its generally high costs (due to conversions), the 
fact that other technologies approach the performance of 
this option, concerns for energy impacts due to retrofitting 
existing facilities, and other considerations." Pet. App. 
255a; see Gov't Br. 35-37. The cost-benefit variance provi
sion likewise does not turn on a strict cost-benefit compari
son. Instead, it permits the operator of an individual facil
ity to apply for a site-specific determination of BTA-which 
itself would be based on a permitting authority's discretion
ary consideration and balancing of all relevant fac
tors-only if the facility's cost of complying with the na
tional performance standards "would be significantly 
greater than the benefits." 40 C.F.R. 125.94(a)(5)(ii) (em
phasis added); see Gov't Br. 39-41. As the government's 
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opening brief explained (at 14 ), agencies' consideration of 
the relationship between costs and benefits may take a 
number of different forms. EPA's consideration of various 
relevant factors in the rulemaking below was by no means 
among the more robust types of cost-benefit analysis. 4 

Riverkeeper observes (at 52) that EPA "assigned no 
dollar value" to many of the relevant benefits "because it 
was too difficult to determine a meaningful [monetary] 
value for them." The agency did, however, undertake a 
"qualitative[]" analysis of the benefits that were not quanti
fied. Pet. App. 485a; see id. at 482a-515a. EPA ultimately 
concluded that, "[a]lthough not identical, the ranges of im
pingement and entrainment reduction are similar under 
both" the cooling-towers option and the selected option, 
while the costs of the former far exceed those of the latter. 
/d. at 260a. Far from reflecting a defect in EPA's analysis, 
the agency's conclusion that it would make little sense to 
try to compare all relevant considerations in purely mone
tary terms demonstrates the flexibility and common-sense 
nature of cost-benefit analysis. 

4 The States assert (at 8) that EPA has found closed-cycle cooling to 
be BTA "at more than a dozen existing power plants." That is incor
rect. In both of the examples cited by the States, power plants were 
retrofitted with closed-cycle cooling technology to reduce thermal dis
charges pursuant to Section 316(a). See Consolidated Edison Co. v. 
New York State Dep 't of Envt'l Conservation, 726 F. Supp. 1404, 1406 
(S.D.N.Y. 1989); California's Coastal Power Plants: Alternative Cool
ing System Analysis 6-2(visited Oct. 27, 2008) <http://www. resources. 
ca.gov/copc/OTC/Chapter _6_Retrofit_and_Repower _Examples_ 
28121840.pdf>. Some other facilities have been retrofitted for opera
tional, not pollution-related, reasons. See id. at 6-2, 6-3, 6-4. The 
States' reliance (at 7) on the preamble to the vacated 1976 rule is like
wise misplaced, not only because the rule was vacated, but also because 
that preamble explained that closed-cycle cooling is not "universally 
and necessarily the best technology available," and that BTA should 
instead be determined on a facility-specific basis. J.A. 43. 
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Respondents do not appear to dispute that the validity 
of the cost-benefit variance depends entirely on the resolu
tion of the question presented. See Gov't Br. 40-41. River
keeper contends (at 53 n.24), however, that the court of ap
peals' invalidation of the performance standards rests on 
the alternative ground that EPA did not adequately explain 
the basis for its decisionmaking. But what the court consid
ered unclear is whether the agency "based its decision on 
permissible cost-effectiveness analysis or exceeded its au
thority by relying impermissibly upon a cost-benefit analy
sis." Pet. App. 36a. Because that conclusion rests entirely 
on the court of appeals' erroneous holding that EPA may 
not consider the relationship between costs and benefits, it 
does not provide an independent basis for a remand to the 
agency. 

Riverkeeper further contends (at 31 n.16) that the court 
of appeals invalidated EPA's performance standards on the 
(assertedly) separate ground that they allowed facilities 
that could comply with the upper end of a range to comply 
with the lower end instead, and that the validity of the 
ranges is not fairly included in the question presented. As 
the government's opening brief explained (at 39 n.3), how
ever, the court remanded EPA's chosen ranges based on its 
view that Section 316(b) requires "as much reduction of 
adverse environmental impacts as is technologically possi
ble." Pet. App. 43a. Because that holding rests on the 
court's erroneous resolution of the question presented, and 
Riverkeeper acknowledges (at 31 n.16) that ranges are oth
erwise permissible, the court's invalidation of the ranges is 
fairly encompassed in the question presented and should be 
reversed. 
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* * * * * 
For the foregoing reasons and those stated in the 

government's opening brief, the judgment of the court 
of appeals should be reversed with respect to the perfor
mance standards and the site-specific cost-benefit provi
sion, those provisions should be reinstated, and the case 
should be remanded. 

Respectfully submitted. 

OcTOBER 2008 

GREGORY G. GARRE 
Solicitor General 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Goo, Michaei[Goo.Michael@epa.gov] 
Kopocis, Ken 
Fri 3/22/2013 7:32:26 PM 
4:00 TODAY 

Is there another 316(b) meeting today. 
y 
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To: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Penman, Crystai[Pen man .Crystal@epa .gov] 
Kopocis, Ken 
Wed 3/20/2013 1:11 :28 PM 
Fw: Meeting with Tony Earley 

Please be sure this gets on our calendars. 
Thanks. 

From: Goo, Michael 
Sent: Wednesday, March 20,2013 9:09:17 AM 
To: Kopocis, Ken; Stoner, Nancy 
Subject: Meeting with Tony Earley 

CEO of PG and E is at 10:15. Bob agreed OW should come. 316b de minimis will be discussed. You 
should get an invite but if not its the bullet room I think. 
y 
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To: 
Cc: 
From: 
Sent: 
Subject: 

FOIA 2014-009508 Interim 2 

Loop, Travis[Loop.Travis@epa.gov] 
Penman, Crystai[Pen man .Crystal@epa .gov] 
Kopocis, Ken 
Wed 2/27/2013 12:43:00 PM 
RE: edison electric background 

From: Loop, Travis 
Sent: Tuesday, February 26,2013 10:05 PM 
To: Kopocis, Ken 
Cc: Penman, Crystal 
Subject: edison electric background 

Ken 

I provided this info for the Edison Electric talk, but heard Betsy was looking for 316b info for you. I've asked them 
to triple check the content in here and to update Wednesday if needed. 

Travis Loop 
Director of Communications 
Office of Water 
U.S. Environmental Protection Agency 
202-870-6922 
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To: 
From: 
Sent: 
Subject: 

Here it is. 

FOIA 2014-009508 Interim 2 

Loop, Travis[Loop.Travis@epa.gov] 
Kopocis, Ken 
Wed 2/6/2013 6:35:37 PM 
Fw: Invitation to Register: Water: Emerging Risks and Opportunities Summit (Feb 8, 2013) 

----- Original Message ----
From: Ken Kopocis 
Sent: 01/31/2013 06:03 PM EST 
To: Travis Loop; Crystal Penman 
Subject: Fw: Invitation to Register: Water: Emerging Risks and 

Opportunities Summit (Feb 8, 2013) 

Travis, here are the questions. I will review them. 
Crystal, please send Jon the bio and pic (if we have to.) 

Ken Kopocis 
Office of Water 
U.S. Environmental Protection Agency 
(202) 564-5700 

"Freedman, Jon B (GE Power & Water)'' <jon.freedman@ge.com> 
Ken Kopocis/DC/USEPA/US@EPA 
"Smith, Kevin" <Kevin.M.Smith@gs.com> 
01/31/2013 04:29PM 
RE: FW: Invitation to Register: Water: Emerging Risks and Opportunities Summit (Feb 8, 2013) 

to us 

soon 

From: Freedman, Jon B (GE Power & Water) 
Sent: Wednesday, January 30, 2013 4:39PM 
To: 'Kopocis.Ken@epamail.epa.gov' 

to 

too. 

Subject: Re: FW: Invitation to Register: Water: Emerging Risks and Opportunities Summit (Feb 8, 2013) 

to an 
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a now, 

From:~~==~~~~~====~~·~~==~~==~~~~~==~~~J 
Sent: Wednesday, January 30, 2013 04:35 PM 
To: Freedman, Jon B (GE Power & Water) 
Subject: Re: FW: Invitation to Register: Water: Emerging Risks and Opportunities Summit (Feb 8, 2013) 

Jon, due to some scheduling issues beyond my control, I will not be arriving in NYC until Friday morning. 
I am counting on the 5:00AM Acela being on time. 
When we met, we discussed me getting some questions in advance. How is that coming? 
Thanks. 

Ken Kopocis 
Office of Water 
U.S. Environmental Protection Agency 
(202) 564-5700 

"Freedman, Jon B (GE Power & Water)" ,~~~~=~~, 

Ken Kopocis/DC/USEPA/US@EPA 

Crystal Penman/DC/USEPA/US@EPA 

01/16/2013 03:23PM 

Re: FW: Invitation to Register: Water: Emerging Risks and Opportunities Summit (Feb 8, 2013) 

Ken. Good about 

-- Just let me know a time on thanks--

Jon 

From:~~~~~~~~==~~~·~~==~~==~~~~~==~~~J 
Sent: Wednesday, January 16, 2013 03:15PM 
To: Freedman, Jon B (GE Power & Water) 
Cc:~~~~~~~~~==~~ 
Subject: RE: FW: Invitation to Register: Water: Emerging Risks and Opportunities Summit (Feb 8, 2013) 

Let's do in person on Tuesday-- there is some big event happening on Monday some of us are attending. 
I'll ask Crystal to set it up. 
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Ken Kopocis 
Office of Water 
U.S. Environmental Protection Agency 
(202) 564-5700 

"Freedman, Jon B (GE Power & Water)" 

Ken Kopocis/DC/USEPA/US@EPA 

01/16/2013 02:06PM 

RE: FW: Invitation to Register: Water: Emerging Risks and Opportunities Summit (Feb 8, 2013) 

Orlando at a GE on but I can call you at 1 

I can person on or of next week. 

Whatever is best for you, thanks 

Jon 

From:~~~~~~~~~~~~~~~~~~~~~~~~~~~J 
Sent: Tuesday, January 15, 2013 6:27 PM 
To: Freedman, Jon B (GE Power & Water) 

if that's 

Subject: Re: FW: Invitation to Register: Water: Emerging Risks and Opportunities Summit (Feb 8, 2013) 

Thanks, Jon. 
We should chat. Would 12:30 on Friday work for you? 

Ken Kopocis 
Office of Water 
U.S. Environmental Protection Agency 
(202) 564-5700 

"Freedman, Jon B (GE Power & Water)" -~~~~~~~

Ken Kopocis/DC/USEPA/US@EPA 

01/15/2013 12:40 PM 

FW: Invitation to Register: Water: Emerging Risks and Opportunities Summit (Feb 8, 2013) 
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Hi 

to us as a 

We'll be a small dinner the and us for too. 

you a call at a time for you or even 

You can the below. 

Jon 

Sent: Tuesday, January 15,2013 12:16 PM 
Subject: Invitation to Register: Water: Emerging Risks and Opportunities Summit (Feb 8, 2013) 

Please join us for the 
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Water: Emerging Risks and Opportunitie~ 
co-hosted by GE Power & Water, Goldman Sachs and the Wor 

Friday, February 8, 2013 
Goldman Sachs 
200 West Street 
New York, NY 

This unique summit will bring key stakeholders together to discuss the increasing importance of water 
of technologies and infrastructure needs, role of public vs. private sector capital, and a view on policy 
Select confirmed speakers include: 

• 
• 
• 
• 
• 
• 
• 
• 
• 

• 
• 

Leigh Abramson - Managing Director, MetaiMark Capital 

David Arison - Director of Global Business Relations, Miya 

Don Correll - Former President & CEO of American Water Works, Former Chairman & CEO of United Water Re~ 
Matthew J. Diserio- Co-Founder and President, Water Asset Management 

Paul Goodfellow- VP Unconventional, Shell 

Virginia Grebbien- President of Water and Infrastructure, Parsons Corporation 

Caswell Holloway- Deputy Mayor for Operations NYC, Previously Commissioner of NYC Department of Enviror 

Jeff Kightlinger- General Manager, Metropolitan Water District of Southern California 

Ken Kopocis- Senior Advisor, Nominated EPA Assistant Administrator, Office of Water 
Heiner Markhoff- President & CEO, GE Power & Water, Water & Process Technologies 
Gretchen McClain- President & CEO, Xylem Inc 

Pat Mulroy- General Manager, Southern Nevada Water Authority 
Sandy Stash- Global SVP, Health, Safety, Security, Environment and Operational Assurance, Talisman Energy 

• Andrew Steer- President & CEO, World Resources Institute 

• David Sunding- Professor, College of Natural Resources at UC Berkeley I Co-Director, Berkeley Water Center 

Please visit the summit for complete details and registration information. We encourage you t~ 

questions please contact Katie Criqui at 1-212-902-3635 or~;;.;;..;;;;..;.~=~~==..:;.:; 

*We estimate that the cost per person for this event (continental breakfast and box lunch) to be $37. If you are a Restricted Recipient or otherwise belie I 

contact the event organizer prior to registration. 

II I I II II 
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***********************ATTACHMENT NOT DELIVERED ******************* 

This Email message contained an attachment named 

image001.jpg 

which may be a computer program. This attached computer program could 

contain a computer virus which could cause harm to EPA's computers, 

network, and data. The attachment has been deleted. 

This was done to limit the distribution of computer viruses introduced 

into the EPA network. EPA is deleting all computer program attachments 

sent from the Internet into the agency via Email. 

If the message sender is known and the attachment was legitimate, you 

should contact the sender and request that they rename the file name 

extension and resend the Email with the renamed attachment. After 
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receiving the revised Email, containing the renamed attachment, you can 

rename the file extension to its correct name. 

For further information, please contact the EPA Call Center at 

(866) 411-4EPA (4372). The TDD number is (866) 489-4900. 

*********************** ATTACHMENT NOT DELIVERED*********************** 

*********************** ATTACHMENT NOT DELIVERED 
******************* 

This Email message contained an attachment named 

imageOOl. jpg 

which may be a computer program. This attached computer program 
could 

contain a computer virus which could cause harm to EPA's 
computers, 

network, and data. The attachment has been deleted. 

This was done to limit the distribution of computer viruses 
introduced 

into the EPA network. EPA is deleting all computer program 
attachments 

sent from the Internet into the agency via Email. 

If the message sender is known and the attachment was legitimate, 
you 
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should contact the sender and request that they rename the file 
name 

extension and resend the Email with the renamed attachment. 
After 

receiving the revised Email, containing the renamed attachment, 
you can 

rename the file extension to its correct name. 

For further information, please contact the EPA Call Center at 

(866) 411-4EPA (4372). The TDD number is (866) 489-4900. 

*********************** ATTACHMENT NOT DELIVERED 
*********************** 
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Water: Emerging Risks and Opportunities Summit 

Agenda I Event Logistics 

#H20Summit 

Date: 

Time: 

Location: 

Contact: 

Friday, 8 April, 2013 

8:30a.m.- 4:15p.m. EST 

200 West St, New York, NY 10282 

Kevin Smith, EMG (New York)- 212-357-9750 

David Sperry, EMG (New York)- 212-357-8855 

Katie Criqui- Events Team (New York)- 212-902-3635 

Event Overview: 
A unique event to bring key stakeholders together to discuss the increasing importance of water issues, including 
the nexus between water and energy, scale-up of technologies and infrastructure needs, role of public vs. private 
sector capital, and a view on policy initiatives related to water. The event will feature C-level executives and thought 
leaders from a wide range of large multinational corporations, influential VC I PE firms, non-government 
organizations, as well as federal, state and municipal government participants. 

Proposed Agenda - subject to change 

9:00-9:15am Welcome and Introduction 

9:15 -10:00am Water- Debunking The Myth 

10:00 -10:30am Policy- Opening the Floodgates 

10:30 -10:45am Break 

10:45 -11:45am Water and Energy- Friend or Foe 

11:45 -12:15pm Pricing Water- Journey to Efficiency 

12:15 -12:30pm Break for Lunch Setup 

12:30-1:15pm Water Risk Management- Emerging Tools (Demonstration over Lunch} 

1:15 -1:30pm Break for Lunch Clean-up 

1:30- 2:30pm Technology- Challenge of Scale-up 

2:30 -3:30pm Capital flow- Quenching the Thirst 

3:30 -4:00pm Water Infrastructure- The Local Perspective 

4:00- 4:15pm Closing Remarks 

l 
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Water- Debunking the Myth 

9:15- 10:00 a.m. 

Ken Kopocis- Senior Advisor, Nominated EPA Assistant Administrator for Water 

David Sunding - Professor, UC Berkley I Principal, Brattle Group 

Moderator 

Kyung-Ah Park- Head of Environmental Markets Group, Goldman Sachs 

Format 

• Fireside Chat 

Moderator opening and introduction to speakers (3 minutes) 

Moderator Q&A (30 minutes) 

Q&A from audience (10 minutes) 

Conclude and thank you to panelists (2 minutes) 

• Speakers have been provided a list of potential questions, which they will answer as prompted by the 
moderator. The questions listed are meant to serve as a guide for the dialogue, but should not limit the flow of 
the discussion -the more conversational, the better. 

Potential Questions 

• General Questions 

Talk about the competing demand drivers for water. How challenged is our water system in meeting the 
growing demand? 

Are we prepared- from a water rights perspective- to optimally allocate water in increasingly water-scarce 
basins? What are the strengths and limitations of our existing water rights systems? 

What is the state of our water infrastructure and capital needs? 

EPA is undertaking a study on the importance of water to the US economy. What are the costs, economic 
or otherwise, of not meeting our water infrastructure needs? 

Is there a smarter I more efficient way of meeting our water needs? 

• Pricing and markets 

Water is indispensable, yet we pay a fraction of what we pay for discretionary goods such as our cable TV. 
Why is it so difficult to price water and charge a rate which is reflective of the fulllifecycle cost of delivering 
water? 

Is there a way to price or regulate water that enables it to flow to the highest value-added uses and how do 
you balance that with water being viewed as a public good? 

Can an efficient water market develop, much like other commodity markets, which matches supply and 
demand? 

• EPA regulation 
What are EPA's regulatory priorities relating to water issues and what are you looking to achieve? 

Is there a one-size-fits-all set of policies given how local water issues are? 

How much pressure is the shale boom and hydraulic fracturing putting on our water systems? Can you 
give us an update on where EPA is with its study on tracking's impact on drinking water? 

EPA is moving ahead with developing regulation under the CWA for cooling water intake structures. Can 
you discuss why this is important, what this is trying to accomplish, and challenges to implementation? 

What are the priorities in relation to storm water discharge and wastewater management? 

EPA is generally charged with regulating water quality rather than water quantity- how might EPA's 
mandate evolve to address growing issues related to water scarcity? 

• Regulatory model 

2 
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Much of our water related infrastructure decisions are siloed, when greater efficiencies could be achieved 
from more integrated water planning. Whether it comes to how to integrate water supply and delivery with 
wastewater management and recycling, or integrating green infrastructure with grey infrastructure 
decisions. How do we facilitate this and what is the role of EPA? 

How do we change the water utility model to incentivize conservation and efficiency, without penalizing 
them from recouping and making a return on their fixed asset costs? 

3 
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Loop, Travis[Loop.Travis@epa.gov]; Penman, Crystai[Penman.Crystal@epa.gov] 
Kopocis, Ken 
Thur 1/31/2013 11:03:24 PM 
Fw: Invitation to Register: Water: Emerging Risks and Opportunities Summit (Feb 8, 2013) 

Travis, here are the questions. I will review them. 
Crystal, please send Jon the bio and pic (if we have to.) 

Ken Kopocis 
Office of Water 
U.S. Environmental Protection Agency 
(202) 564-5700 

"Freedman, Jon B (GE Power & Water)'' <jon.freedman@ge.com> 
Ken Kopocis/DC/USEPA/US@EPA 
"Smith, Kevin" <Kevin.M.Smith@gs.com> 
01/31/2013 04:29PM 
RE: FW: Invitation to Register: Water: Emerging Risks and Opportunities Summit (Feb 8, 2013) 

to us 

soon 

From: Freedman, Jon B (GE Power & Water) 
Sent: Wednesday, January 30, 2013 4:39PM 
To: 'Kopocis.Ken@epamail.epa.gov' 

to 

too. 

Subject: Re: FW: Invitation to Register: Water: Emerging Risks and Opportunities Summit (Feb 8, 2013) 

to an 

a now, 
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From:~~==~~~~~====~~·~~==~~==~~~~~==~~~J 
Sent: Wednesday, January 30, 2013 04:35 PM 
To: Freedman, Jon B (GE Power & Water) 
Subject: Re: FW: Invitation to Register: Water: Emerging Risks and Opportunities Summit (Feb 8, 2013) 

Jon, due to some scheduling issues beyond my control, I will not be arriving in NYC until Friday morning. 
I am counting on the 5:00AM Acela being on time. 
When we met, we discussed me getting some questions in advance. How is that coming? 
Thanks. 

Ken Kopocis 
Office of Water 
U.S. Environmental Protection Agency 
(202) 564-5700 

"Freedman, Jon B (GE Power & Water)" ,~~~~=~~, 

Ken Kopocis/DC/USEPA/US@EPA 

Crystal Penman/DC/USEPA/US@EPA 

01/16/2013 03:23PM 

Re: FW: Invitation to Register: Water: Emerging Risks and Opportunities Summit (Feb 8, 2013) 

Ken. Good about 

-- Just let me know a time on thanks--

Jon 

From:~~~~~~~~==~~~·~~==~~==~~~~~==~~~J 
Sent: Wednesday, January 16, 2013 03:15PM 
To: Freedman, Jon B (GE Power & Water) 
Cc:~~==~~======~====~ 
Subject: RE: FW: Invitation to Register: Water: Emerging Risks and Opportunities Summit (Feb 8, 2013) 

Let's do in person on Tuesday-- there is some big event happening on Monday some of us are attending. 
I'll ask Crystal to set it up. 

Ken Kopocis 
Office of Water 
U.S. Environmental Protection Agency 
(202) 564-5700 

"Freedman, Jon B (GE Power & Water)" ,~~~~=~~, 

Ken Kopocis/DC/USEPA/US@EPA 

ED_00011 OPST _00005709-00002 



FOIA 2014-009508 Interim 2 

01/16/2013 02:06PM 

RE: FW: Invitation to Register: Water: Emerging Risks and Opportunities Summit (Feb 8, 2013) 

be Orlando at a GE but I can call you at 1 

I can person on or of next week. 

Whatever is best for you, thanks 

Jon 

From:~~====~~~~~~~~~~~~~==~~~==~==~~~J 
Sent: Tuesday, January 15, 2013 6:27 PM 
To: Freedman, Jon B (GE Power & Water) 

if that's 

Subject: Re: FW: Invitation to Register: Water: Emerging Risks and Opportunities Summit (Feb 8, 2013) 

Thanks, Jon. 
We should chat. Would 12:30 on Friday work for you? 

Ken Kopocis 
Office of Water 
U.S. Environmental Protection Agency 
(202) 564-5700 

"Freedman, Jon B (GE Power & Water)" ·~~~~=~"""-'-'· 

Ken Kopocis/DC/USEPA/US@EPA 

01/15/2013 12:40 PM 

FW: Invitation to Register: Water: Emerging Risks and Opportunities Summit (Feb 8, 2013) 

Hi 

to us as a 

We'll be a small dinner the and us for too. 

to you a call at a time for you or even 
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You can the below. 

Jon 

Sent: Tuesday, January 15,2013 12:16 PM 
Subject: Invitation to Register: Water: Emerging Risks and Opportunities Summit (Feb 8, 2013) 

Please join us for the 

Water: Emerging Risks and Opportunitie~ 
co-hosted by GE Power & Water, Goldman Sachs and the Wor 

Friday, February 8, 2013 
Goldman Sachs 
200 West Street 
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This unique summit will bring key stakeholders together to discuss the increasing importance of water 
of technologies and infrastructure needs, role of public vs. private sector capital, and a view on policy 
Select confirmed speakers include: 

• 
• 
• 
• 
• 
• 
• 
• 
• 

• 
• 

Leigh Abramson - Managing Director, MetaiMark Capital 

David Arison - Director of Global Business Relations, Miya 

Don Correll - Former President & CEO of American Water Works, Former Chairman & CEO of United Water Re~ 

Matthew J. Diserio- Co-Founder and President, Water Asset Management 

Paul Goodfellow- VP Unconventional, Shell 

Virginia Grebbien- President of Water and Infrastructure, Parsons Corporation 

Caswell Holloway- Deputy Mayor for Operations NYC, Previously Commissioner of NYC Department of Enviror 

Jeff Kightlinger- General Manager, Metropolitan Water District of Southern California 

Ken Kopocis- Senior Advisor, Nominated EPA Assistant Administrator, Office of Water 
Heiner Markhoff- President & CEO, GE Power & Water, Water & Process Technologies 

Gretchen McClain- President & CEO, Xylem Inc 

Pat Mulroy- General Manager, Southern Nevada Water Authority 

Sandy Stash- Global SVP, Health, Safety, Security, Environment and Operational Assurance, Talisman Energy 

• Andrew Steer- President & CEO, World Resources Institute 

• David Sunding- Professor, College of Natural Resources at UC Berkeley I Co-Director, Berkeley Water Center 

Please visit the summit for complete details and registration information. We encourage you t~ 

questions please contact Katie Criqui at 1-212-902-3635 or~;;.;;..;;;;..;.~=~~==..:;.:; 

*We estimate that the cost per person for this event (continental breakfast and box lunch) to be $37. If you are a Restricted Recipient or otherwise belie I 

contact the event organizer prior to registration. 

II I I II II 
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***********************ATTACHMENT NOT DELIVERED ******************* 

This Email message contained an attachment named 

image001.jpg 

which may be a computer program. This attached computer program could 

contain a computer virus which could cause harm to EPA's computers, 

network, and data. The attachment has been deleted. 

This was done to limit the distribution of computer viruses introduced 

into the EPA network. EPA is deleting all computer program attachments 

sent from the Internet into the agency via Email. 

If the message sender is known and the attachment was legitimate, you 

should contact the sender and request that they rename the file name 

extension and resend the Email with the renamed attachment. After 

receiving the revised Email, containing the renamed attachment, you can 

rename the file extension to its correct name. 

For further information, please contact the EPA Call Center at 

(866) 411-4EPA (4372). The TDD number is (866) 489-4900. 
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*********************** ATTACHMENT NOT DELIVERED*********************** 

*********************** ATTACHMENT NOT DELIVERED 
******************* 

This Email message contained an attachment named 

imageOOl. jpg 

which may be a computer program. This attached computer program 
could 

contain a computer virus which could cause harm to EPA's 
computers, 

network, and data. The attachment has been deleted. 

This was done to limit the distribution of computer viruses 
introduced 

into the EPA network. EPA is deleting all computer program 
attachments 

sent from the Internet into the agency via Email. 

If the message sender is known and the attachment was legitimate, 
you 

should contact the sender and request that they rename the file 
name 

extension and resend the Email with the renamed attachment. 
After 

receiving the revised Email, containing the renamed attachment, 
you can 

rename the file extension to its correct name. 

ED_00011 OPST _00005709-00007 



FOIA 2014-009508 Interim 2 

For further information, please contact the EPA Call Center at 

(866) 411-4EPA (4372). The TDD number is (866) 489-4900. 

*********************** ATTACHMENT NOT DELIVERED 
*********************** 
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Water: Emerging Risks and Opportunities Summit 

Agenda I Event Logistics 

#H20Summit 

Date: 

Time: 

Location: 

Contact: 

Friday, 8 April, 2013 

8:30a.m.- 4:15p.m. EST 

200 West St, New York, NY 10282 

Kevin Smith, EMG (New York)- 212-357-9750 

David Sperry, EMG (New York)- 212-357-8855 

Katie Criqui- Events Team (New York)- 212-902-3635 

Event Overview: 
A unique event to bring key stakeholders together to discuss the increasing importance of water issues, including 
the nexus between water and energy, scale-up of technologies and infrastructure needs, role of public vs. private 
sector capital, and a view on policy initiatives related to water. The event will feature C-level executives and thought 
leaders from a wide range of large multinational corporations, influential VC I PE firms, non-government 
organizations, as well as federal, state and municipal government participants. 

Proposed Agenda - subject to change 

9:00-9:15am Welcome and Introduction 

9:15 -10:00am Water- Debunking The Myth 

10:00 -10:30am Policy- Opening the Floodgates 

10:30 -10:45am Break 

10:45 -11:45am Water and Energy- Friend or Foe 

11:45 -12:15pm Pricing Water- Journey to Efficiency 

12:15 -12:30pm Break for Lunch Setup 

12:30-1:15pm Water Risk Management- Emerging Tools (Demonstration over Lunch} 

1:15 -1:30pm Break for Lunch Clean-up 

1:30- 2:30pm Technology- Challenge of Scale-up 

2:30 -3:30pm Capital flow- Quenching the Thirst 

3:30 -4:00pm Water Infrastructure- The Local Perspective 

4:00- 4:15pm Closing Remarks 

l 
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Water- Debunking the Myth 

9:15- 10:00 a.m. 

Ken Kopocis- Senior Advisor, Nominated EPA Assistant Administrator for Water 

David Sunding - Professor, UC Berkley I Principal, Brattle Group 

Moderator 

Kyung-Ah Park- Head of Environmental Markets Group, Goldman Sachs 

Format 

• Fireside Chat 

Moderator opening and introduction to speakers (3 minutes) 

Moderator Q&A (30 minutes) 

Q&A from audience (10 minutes) 

Conclude and thank you to panelists (2 minutes) 

• Speakers have been provided a list of potential questions, which they will answer as prompted by the 
moderator. The questions listed are meant to serve as a guide for the dialogue, but should not limit the flow of 
the discussion -the more conversational, the better. 

Potential Questions 

• General Questions 

Talk about the competing demand drivers for water. How challenged is our water system in meeting the 
growing demand? 

Are we prepared- from a water rights perspective- to optimally allocate water in increasingly water-scarce 
basins? What are the strengths and limitations of our existing water rights systems? 

What is the state of our water infrastructure and capital needs? 

EPA is undertaking a study on the importance of water to the US economy. What are the costs, economic 
or otherwise, of not meeting our water infrastructure needs? 

Is there a smarter I more efficient way of meeting our water needs? 

• Pricing and markets 

Water is indispensable, yet we pay a fraction of what we pay for discretionary goods such as our cable TV. 
Why is it so difficult to price water and charge a rate which is reflective of the fulllifecycle cost of delivering 
water? 

Is there a way to price or regulate water that enables it to flow to the highest value-added uses and how do 
you balance that with water being viewed as a public good? 

Can an efficient water market develop, much like other commodity markets, which matches supply and 
demand? 

• EPA regulation 
What are EPA's regulatory priorities relating to water issues and what are you looking to achieve? 

Is there a one-size-fits-all set of policies given how local water issues are? 

How much pressure is the shale boom and hydraulic fracturing putting on our water systems? Can you 
give us an update on where EPA is with its study on tracking's impact on drinking water? 

EPA is moving ahead with developing regulation under the CWA for cooling water intake structures. Can 
you discuss why this is important, what this is trying to accomplish, and challenges to implementation? 

What are the priorities in relation to storm water discharge and wastewater management? 

EPA is generally charged with regulating water quality rather than water quantity- how might EPA's 
mandate evolve to address growing issues related to water scarcity? 

• Regulatory model 

2 
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Much of our water related infrastructure decisions are siloed, when greater efficiencies could be achieved 
from more integrated water planning. Whether it comes to how to integrate water supply and delivery with 
wastewater management and recycling, or integrating green infrastructure with grey infrastructure 
decisions. How do we facilitate this and what is the role of EPA? 

How do we change the water utility model to incentivize conservation and efficiency, without penalizing 
them from recouping and making a return on their fixed asset costs? 

3 
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Gilinsky, Ellen[Gilinsky.EIIen@epa.gov] 
Kopocis, Ken 
Sat 6/1/2013 12:39:51 PM 

Subject: RE: Pre-Brief on Acting Administrator's Meeting with Dominion- Monday, 10am, ARN 3412 

From: Gilinsky, Ellen 
Sent: Saturday, June 01, 2013 7:20AM 
To: Kopocis, Ken 
Subject: Re: Pre-Brief on Acting Administrator's Meeting with Dominion- Monday, 10am, ARN 3412 

Bob p is going to richmond to meet with Tom Farrell I am assuming on 316b but also wondering if steam 
electric will come up 

From: Kopocis, Ken 
Sent: Saturday, June 01, 201312:32:08AM 
To: Gilinsky, Ellen 
Subject: Re: Pre-Brief on Acting Administrator's Meeting with Dominion- Monday, 10am, ARN 3412 

What is this meeting about? 

From: Gilinsky, Ellen 
Sent: Friday, May 31, 2013 5:26:46 PM 
To: Robison, Ryan; Sussman, Bob; Vaught, Laura; Goo, Michael; Stoner, Nancy; Garbow, Avi; Kopocis, 
Ken 
Cc: Maddox, Donald; Kime, Robin; Penman, Crystal; Poole, Jacqueline; Patrick, Monique; Herckis, Arian; 
Kukla, Alison 
Subject: Re: Pre-Brief on Acting Administrator's Meeting with Dominion- Monday, 10am, ARN 3412 

I will be there. Nancy is on furlough. Ken should be available so am copying him here 

From: Robison, Ryan 
Sent: Friday, May 31, 2013 4:48:56 PM 
To: Sussman, Bob; Vaught, Laura; Goo, Michael; Stoner, Nancy; Gilinsky, Ellen; Garbow, Avi 
Cc: Maddox, Donald; Kime, Robin; Penman, Crystal; Poole, Jacqueline; Patrick, Monique; Herckis, Arian; 
Kukla, Alison; Robison, Ryan 
Subject: Pre-Brief on Acting Administrator's Meeting with Dominion- Monday, 10am, ARN 3412 

Good Afternoon, 

Due to tech problems with outlook calendar my office cannot send you a scheduler notice regarding this 
meeting on Monday morning. Please make note. I will try again this weekend, or send a reminder 
Monday morning. 

This meeting will be: 

Monday, June 3rd 
10am 

Requested by Bob Sussman 

Staff: 
Bob Sussman (OA) 
Laura Vaught (OCIR) 
Nancy Stoner, Ellen Gilinsky (OW) 
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Michael Goo (OP) 

FOIA 2014-009508 Interim 2 

Please keep in mind that the ACTUAL meeting with Dominion will be on Monday at 4pm in Richmond, 
VA. E-mail me if you have any concerns. 

Thanks, 
Ryan 

Ryan M. Robison 
Deputy Director of Scheduling 
Office of the Administrator 1 US EPA 
robison.ryan@epa.gov 
202-564-2856 Office 
202-591-5593 Cell 
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To: 
From: 

Beauvais, Joei[Beauvais.Joel@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov] 
Kopocis, Ken 

Sent: 
Subject: 

Mon 1/6/2014 10:22:05 PM 
316(b) views 

316(b) views 

Beauvais, Joel 
Special Coucsel To The Office Of 
Administrator , OGC 
Email: 

IM: 

Microsoft Lync 2010 
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To: Prather, Larry J HQ02[Larry.J.Prather@usace.army.mil] 
From: Prather, Larry J HQ02 
Sent: Fri 4/26/2013 9:02:26 PM 
Subject: Emailing: CQ CONGRESSIONAL TRANSCRIPTS Senate Hearing Drought 25 April2013 
(UNCLASSIFIED) 

Classification: UNCLASSIFIED 
Caveats: NONE 
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To: 
From: 
Sent: 

FOIA 2014-009508 Interim 2 

Bathersfield, N izanna[Bathersfield. N izanna@epa .gov] 
Stoner, Nancy 
Mon 7/21/2014 8:05:56 PM 

Subject: RE: Next Week's High level/Administrator/Deputy Administrator Meetings 

From: Bathersfield, Nizanna 
Sent: Monday, July 21,2014 3:31PM 
To: Stoner, Nancy 
Subject: RE: Next Week's High level/Administrator/Deputy Administrator Meetings 

From: Stoner, Nancy 
Sent: Monday, July 21, 2014 3:29PM 
To: Bathersfield, Nizanna 
Subject: Re: Next Week's High level/Administrator/Deputy Administrator Meetings 

From: Bathersfield, Nizanna 
Sent: Monday, July 21, 2014 2:25:46 PM 
To: Gilinsky, Ellen 
Cc: Kopocis, Ken; Penman, Crystal; Klasen, Matthew; Stoner, Nancy; Peck, Gregory 
Subject: RE: Next Week's High level/Administrator/Deputy Administrator Meetings 
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Update [-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

budget form~ 
; 
; 
; 

Update! 
; 
; 
; 

Update! 
"time out" sd 

; 
; 
; 
; 
; 

Ex.S -Deliberative 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

From: Gilinsky, Ellen 
Sent: Monday, July 21, 2014 11:09 AM 
To: Bathersfield, Nizanna 
Cc: Kopocis, Ken; Penman, Crystal; Klasen, Matthew; Stoner, Nancy; Peck, Gregory 
Subject: Re: Next Week's High level/Administrator/Deputy Administrator Meetings 

From: Bathersfield, Nizanna 
Sent: Monday, July 21,2014 10:14:00 AM 
To: Gilinsky, Ellen 
Cc: Kopocis, Ken; Penman, Crystal; Klasen, Matthew; Stoner, Nancy; Peck, Gregory 
Subject: RE: Next Week's High level/Administrator/Deputy Administrator Meetings 
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PRIVILEGE/CONFIDENTIALITY NOTICE: This communication, including any 

attachment, contains information that may be confidential or privileged, and 

is intended solely for the individual or entity to whom it is addressed. If 

you are not the intended recipient, please notifY the sender at once and you 

should delete this message. You are hereby notified that disclosure, copying 

or distribution of this message is strictly prohibited. 
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From: Gilinsky, Ellen 
Sent: Monday, July 21,2014 8:18AM 
To: Bathersfield, Nizanna; Stoner, Nancy; Peck, Gregory 
Cc: Kopocis, Ken; Penman, Crystal; Klasen, Matthew 
Subject: Re: Next Week's High level/Administrator/Deputy Administrator Meetings 

From: Bathersfield, Nizanna 
Sent: Monday, July 21,2014 8:13:42 AM 
To: Stoner, Nancy; Peck, Gregory 
Cc: Kopocis, Ken; Gilinsky, Ellen; Penman, Crystal; Klasen, Matthew 
Subject: RE: Next Week's High level/Administrator/Deputy Administrator Meetings 
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r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 
; 
; 

:30pm-2:00pm:! 
; 
; 
; 

2:45pm! 
; 
; 
; 

:30pm-6:00pm:i 

0:45a~ 
; 
; 
; 

:OOpm:! 
; 
; 

N1 Ex. 5 - Deliberative 
; 
; 
; 

:OOpm:! 

w~ 
; 
; 
; 
; 
; 
; 

Aft! 
; 
; 
; 
; 

Af: 
; 
; 
; 

Cld 
; 
; 
; 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

!"·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-: 
' ' 

:! Ex. 5 -Deliberative i 
i i 
i i 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 
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PRIVILEGE/CONFIDENTIALITY NOTICE: This communication, including any 

attachment, contains information that may be confidential or privileged, and 

is intended solely for the individual or entity to whom it is addressed. If 

you are not the intended recipient, please notifY the sender at once and you 

should delete this message. You are hereby notified that disclosure, copying 

or distribution of this message is strictly prohibited. 

From: Stoner, Nancy 
Sent: Thursday, July 17, 2014 8:36PM 
To: Bathersfield, Nizanna; Peck, Gregory 
Cc: Kopocis, Ken; Gilinsky, Ellen; Penman, Crystal; Klasen, Matthew 
Subject: Re: Next Week's High level/Administrator/Deputy Administrator Meetings 
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From: Bathersfield, Nizanna 
Sent: Thursday, July 17, 2014 5:45:20 PM 
To: Peck, Gregory 
Cc: Stoner, Nancy; Kopocis, Ken; Gilinsky, Ellen; Penman, Crystal; Klasen, Matthew 
Subject: RE: Next Week's High level/Administrator/Deputy Administrator Meetings 
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PRIVILEGE/CONFIDENTIALITY NOTICE: This communication, including any 

attachment, contains information that may be confidential or privileged, and 

is intended solely for the individual or entity to whom it is addressed. If 

you are not the intended recipient, please notifY the sender at once and you 

should delete this message. You are hereby notified that disclosure, copying 

or distribution of this message is strictly prohibited. 

From: Bathersfield, Nizanna 
Sent: Friday, July 11, 2014 4:59PM 
To: Peck, Gregory 
Cc: Stoner, Nancy; Kopocis, Ken; Gilinsky, Ellen; Penman, Crystal; Klasen, Matthew 
Subject: Next Week's High level/Administrator/Deputy Administrator Meetings 

Hi Greg, 

Here are the high level/ Administrator/Deputy Administrator meetings that are currently on 
Nancy's calendar for the days that she's in next week; each of these includes invitees from the 
OW programs: 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 
7/17: 4pm-5pm: ~ 

Administrator) [Mikej 
; 
; 
; 
; 
; 
; 
; 
; 
; 
; 

· 7/18: 11am-12:00i 
·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--~---·~ 

~ Ex. 5 - Deliberative ! 
'-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-= ; 

Ex.5 -Deliberative 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

Please let me know if you'd like any follow up on any of these meetings. 

ED_00011 OPST _00005923-00008 



Thanks! 

Nizanna 

Nizanna Bathersfield 

Special Assistant 

Office of Water 

FOIA 2014-009508 Interim 2 

U.S. Environmental Protection Agency 

1201 Constitution Avenue 

Rm.3311 

Washington, DC 20004 

Phone: 202.564.2258 

PRIVILEGE/CONFIDENTIALITY NOTICE: This communication, including any 

attachment, contains information that may be confidential or privileged, and 

is intended solely for the individual or entity to whom it is addressed. If 

you are not the intended recipient, please notifY the sender at once and you 

should delete this message. You are hereby notified that disclosure, copying 

or distribution of this message is strictly prohibited. 
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To: 
From: 
Sent: 

FOIA 2014-009508 Interim 2 

Bathersfield, Nizanna[Bathersfield.Nizanna@epa.gov] 
Stoner, Nancy 
Mon 7/21/2014 7:28:53 PM 

Subject: Re: Next Week's High level/Administrator/Deputy Administrator Meetings 

From: Bathersfield, Nizanna 
Sent: Monday, July 21, 2014 2:25:46 PM 
To: Gilinsky, Ellen 
Cc: Kopocis, Ken; Penman, Crystal; Klasen, Matthew; Stoner, Nancy; Peck, Gregory 
Subject: RE: Next Week's High level/Administrator/Deputy Administrator Meetings 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

; 

Update on j 
budget forrnulat! 

; 
; 
; 

Update on j 
; 
; 
; 

Update on j 
"time out" soon! 

; 

Ex.S -Deliberative 
i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

From: Gilinsky, Ellen 
Sent: Monday, July 21, 2014 11:09 AM 
To: Bathersfield, Nizanna 
Cc: Kopocis, Ken; Penman, Crystal; Klasen, Matthew; Stoner, Nancy; Peck, Gregory 
Subject: Re: Next Week's High level/Administrator/Deputy Administrator Meetings 
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From: Bathersfield, Nizanna 
Sent: Monday, July 21,2014 10:14:00 AM 
To: Gilinsky, Ellen 
Cc: Kopocis, Ken; Penman, Crystal; Klasen, Matthew; Stoner, Nancy; Peck, Gregory 
Subject: RE: Next Week's High level/Administrator/Deputy Administrator Meetings 
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PRIVILEGE/CONFIDENTIALITY NOTICE: This communication, including any 

attachment, contains information that may be confidential or privileged, and 

is intended solely for the individual or entity to whom it is addressed. If 

you are not the intended recipient, please notifY the sender at once and you 

should delete this message. You are hereby notified that disclosure, copying 

or distribution of this message is strictly prohibited. 

From: Gilinsky, Ellen 
Sent: Monday, July 21,2014 8:18AM 
To: Bathersfield, Nizanna; Stoner, Nancy; Peck, Gregory 
Cc: Kopocis, Ken; Penman, Crystal; Klasen, Matthew 
Subject: Re: Next Week's High level/Administrator/Deputy Administrator Meetings 

From: Bathersfield, Nizanna 
Sent: Monday, July 21,2014 8:13:42 AM 
To: Stoner, Nancy; Peck, Gregory 
Cc: Kopocis, Ken; Gilinsky, Ellen; Penman, Crystal; Klasen, Matthew 
Subject: RE: Next Week's High level/Administrator/Deputy Administrator Meetings 
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Ex. 5- Deliberative 
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!"·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-: 
' ' i i 

I Ex. 5 - Deliberative I c i 
' ; 
i i 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

: ~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-E·x:·~-·-·s·-·-~·-·-oeiH)e-ratfv_e_·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-1 
! i 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

PRIVILEGE/CONFIDENTIALITY NOTICE: This communication, including any 

attachment, contains information that may be confidential or privileged, and 

is intended solely for the individual or entity to whom it is addressed. If 

you are not the intended recipient, please notifY the sender at once and you 
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should delete this message. You are hereby notified that disclosure, copying 

or distribution of this message is strictly prohibited. 

From: Stoner, Nancy 
Sent: Thursday, July 17, 2014 8:36PM 
To: Bathersfield, Nizanna; Peck, Gregory 
Cc: Kopocis, Ken; Gilinsky, Ellen; Penman, Crystal; Klasen, Matthew 
Subject: Re: Next Week's High level/Administrator/Deputy Administrator Meetings 

From: Bathersfield, Nizanna 
Sent: Thursday, July 17, 2014 5:45:20 PM 
To: Peck, Gregory 
Cc: Stoner, Nancy; Kopocis, Ken; Gilinsky, Ellen; Penman, Crystal; Klasen, Matthew 
Subject: RE: Next Week's High level/Administrator/Deputy Administrator Meetings 

ED_00011 OPST _00005924-00006 
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PRIVILEGE/CONFIDENTIALITY NOTICE: This communication, including any 

attachment, contains information that may be confidential or privileged, and 

is intended solely for the individual or entity to whom it is addressed. If 

you are not the intended recipient, please notifY the sender at once and you 

should delete this message. You are hereby notified that disclosure, copying 

or distribution of this message is strictly prohibited. 

From: Bathersfield, Nizanna 
Sent: Friday, July 11, 2014 4:59PM 
To: Peck, Gregory 
Cc: Stoner, Nancy; Kopocis, Ken; Gilinsky, Ellen; Penman, Crystal; Klasen, Matthew 
Subject: Next Week's High level/Administrator/Deputy Administrator Meetings 

Hi Greg, 

Here are the high level/ Administrator/Deputy Administrator meetings that are currently on 
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Nancy's calendar for the days that she's in next week; each of these includes invitees from the 
OW programs: 

· 7 I 1 7 : 4 pm-5 pm: r-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·: 

Administrator)[Mik~ Ex. 5 - DeliberatiVe i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

. 7 I 18: 11 am -12: OOpm: r-·-·-·-·-·-·-·-·-·-·-·-·-·-E·-·-·-·-·-·-·-·-·-·-s·-·-·-·-·-·-·-·-·o-·-·-·-·-·-·-·-~·-·~·-b·-·-·-·-·-·-·-·-·-·-·-·-t·-·-~-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

r-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·:·-·-·-·-·-·-·---~---·-·-'-! x . - e 1 e r a 1 v e i 
L-~-'-'-~--~--=--~-~~-~-~~E~!.~~~J--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Please let me know if you'd like any follow up on any of these meetings. 

Thanks! 

Nizanna 

Nizanna Bathersfield 

Special Assistant 

Office of Water 

U.S. Environmental Protection Agency 

1201 Constitution Avenue 

Rm.3311 

Washington, DC 20004 

Phone: 202.564.2258 

PRIVILEGE/CONFIDENTIALITY NOTICE: This communication, including any 

attachment, contains information that may be confidential or privileged, and 
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is intended solely for the individual or entity to whom it is addressed. If 

you are not the intended recipient, please notifY the sender at once and you 

should delete this message. You are hereby notified that disclosure, copying 

or distribution of this message is strictly prohibited. 
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To: Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Lape, Jeff[lape.jeff@epa.gov]; Wood, 
Robert[Wood. Robert@epa .gov] 
Cc: Bathersfield, Nizanna[Bathersfield.Nizanna@epa.gov] 
From: Stoner, Nancy 
Sent: Thur 6/5/2014 6:57:17 PM 
Subject: 316(b) outreach to states 

There was a lot of interest in this on the ECOS call. Is there a schedule for outreach that we could send 
to them?y 
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Enck, Judith[Enck.Judith@epa.gov] 
Stoner, Nancy 
Wed 5/21/2014 6:20:08 AM 
Re: Enviro lawsuit likely over 'largely worthless' cooling water rule 

From: Enck, Judith 
Sent: Tuesday, May 20, 2014 2:28:00 PM 
To: Stoner, Nancy; Shapiro, Mike 
Subject: Fw: Enviro lawsuit likely over 'largely worthless' cooling water rule 

From: Soltani, Beth 
Sent: Tuesday, May 20, 2014 6:18:23 PM 
To: Enck, Judith 
Subject: Enviro lawsuit likely over 'largely worthless' cooling water rule 

4. UTILITIES: 

Enviro lawsuit likely over 'largely worthless' cooling water rule 

Annie Snider, E&E reporter 

Published: Tuesday, May 20,2014 

Environmental groups are strongly considering taking U.S. EPA back to court over a final cooling water rule the 
agency released yesterday that greens contend will do little to protect the billions offish, larvae and other species 
vacuumed into power plants and factories each year. 

"We will have to review it and discuss it, but I think there is a very strong likelihood that we will be back in court to 
challenge the rule," Reed Super, the attorney representing Waterkeeper Alliance and other enviromnental groups, 
said on a call with reporters this morning. "It doesn't come close to what we believe the Clean Water Act requires." 

The regulation is aimed at reducing the number of aquatic organisms that get sucked into cooling water intakes and 
killed by being pinned against screens-- called "impingement" --or boiled in extremely hot water-- called 
"entraimnent." It applies to facilities that withdraw at least 2 million gallons of water per day. EPA estimates that's 
about 1,065 facilities, 544 of which are power plants. 

The electric utility industry, which is facing a suite of new and looming enviromnental regulations from U.S. EPA, 
lobbied hard on the regulation, contending that it had the potential to make plants, particularly nuclear plants, 
uneconomical; create grid reliability issues; and threaten the administration's climate goals. 

The rule released yesterday would require covered plants to pick from one of seven options for reducing 
impingement-- an increase in flexibility over the proposed rule, which would have given facilities two options for 
meeting the requirement. 

The entraimnent provisions, which enviromnental groups are most focused on, would apply only to facilities that 
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withdraw very large amounts of water-- 125 million gallons or more per day. Under the rule, plants will have to 
conduct studies to help their permitting authority detennine what types of technologies to reduce impacts would 
make sense for the plant. Ultimately, the decisions would be site-specific and made by the local permitting agency. 

Greens say this amounts to essentially the status quo and that local permitting agencies don't have the wherewithal 
to set the necessary requirements. 

"EPA also acknowledges that these losses 'have itmnediate and direct effects on the population size and age 
distribution of affected species and may cascade through the food web,"' said Steve Fleischli, director of the Natural 
Resources Defense Council's water program. "Despite these known impacts, EPA has promulgated a largely 
worthless rule that will do almost nothing to protect our waterways and our fisheries from power plants." 

Enviromnentalists were particularly flabbergasted by a provision in the rule that they say would allow states to give 
facilities credit for reductions in impacts that happened because of plant retirements as much as 10 years ago. 

Industry groups said yesterday that they are still reading the rule but welcomed the approach EPA had taken in 
crafting it. 

"The electric power industry has worked for years to educate and infonn policy makers of the potential impacts of 
this regulation on customers and the need for a flexible and cost-effective final rule," Electric Edison Institute 
President Tom Kuhn said in a statement. "Based upon our initial review of the rule, we are pleased that EPA has 
avoided imposing a categorical one-size-fits-all approach to compliance; has embraced significant elements of 
flexibility; and has acknowledged the importance of weighing costs with enviromnental protection." 

One of the areas of greatest concern to industry was whether upgrades of existing plants would trigger the 
requirement already on the books for new facilities to install closed-cycle cooling. In White House meetings as the 
rule was undergoing final review, industry representatives argued that such a requirement would disincentivize 
upgrades that would bring an enviromnental benefit and could cause reliability problems Feb. 11). 

The final rule released yesterday would not require new units at existing facilities to install closed-cycle cooling, but 
instead would allow the operator to reduce intake flow to a commensurate level with what closed-cycle cooling 
would use or to demonstrate that it has sufficiently reduced entraimnent. 

The timeline for implementing the new requirements is not clear. Facilities are given up to 39 months-- more than 
three years -- to complete the studies required under the rule. State permitting agencies are then given time to review 
them, set new requirements, and develop a timeline for installation. 

"EPA recognizes that it will take facilities time to upgrade existing technologies, and install new technologies, and 
that there are limits on the number of facilities that can be simultaneously offline to install control technology and 
still supply goods and services to orderly, functioning markets," the agency said in the rule. "It is appropriate for the 
Director to take this into account when establishing a deadline for compliance." 
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Sent: 
Subject: 
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Penman, Crystai[Pen man .Crystal@epa .gov] 
Stoner, Nancy 
Fri 5/9/2014 10:54:27 PM 
Fw: 316(b) Powerpoint 

From: Wood, Robert 
Sent: Friday, May 9, 2014 6:34:07 PM 
To: Southerland, Elizabeth; Stoner, Nancy; Sawyers, Andrew; Frace, Sheila; Nagle, Deborah; 
Kopocis, Ken 
Cc: Shriner, Paul; Hewitt, Julie; Highsmith, Damon; Biddle, Lisa; Zipf, Lynn; Lape, Jeff 
Subject: 316(b) Powerpoint 

Hi Everybody, 

Attached is a powerpoint paper we will be using with stakeholders during rollout. It is revised 
and improved, from the version many of you saw Wednesday, and reflects input from several 
people who were in our briefing with OWM. The rollout paper, Qs and As, and a fact sheet that 
have undergone additional editing today will be distributed under separate cover by Travis I 
believe, so stay tuned for those materials. 

Rob 
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From: 
Sent: 
Subject: 
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Loop, Travis[Loop.Travis@epa.gov] 
Stoner, Nancy 
Thur4/10/201411:54:17 PM 
I have no comments on 316b release 

Rollout strategy wasn't attached in my box so I didn't reviewy 
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To: 
From: 
Sent: 
Subject: 
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Penman, Crystai[Pen man .Crystal@epa .gov] 
Stoner, Nancy 
Thur4/10/2014 12:07:56 AM 
Fw: 316b 

From: Loop, Travis 

Sent: Wednesday, April 9, 2014 4:16:52 PM 

To: Stoner, Nancy; Kopocis, Ken 

Cc: Penman, Crystal 

Subject: 316b 

Here is the release and roll out for review and input. Seems like there should be more 
notifications. 

We have a roll out meeting on Friday at 11 with OEAEE, OCIR, OST, etc. Let me know ifl 
should add you to invite. 

Travis Loop 
Director of Communications 
Office of Water 
U.S. Environmental Protection Agency 
202-870-6922 

ED_00011 OPST _00005972-00001 



To: 
From: 
Sent: 
Subject: 
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Penman, Crystai[Pen man .Crystal@epa .gov] 
Stoner, Nancy 
Thur 3/13/2014 10:51:39 PM 
Fw: CWA § 316(b) Rulemaking 

From: Reed Super <reed@superlawgroup.com> 
Sent: Thursday, March 13, 2014 1:48:39 PM 
To: Mccarthy, Gina; feedback@ios.doi.gov; TheSec@doc.gov 
Cc: Perciasepe.bob@epa.gov; Garbow, Avi; daniel_ashe@fws.gov; gary_frazer@fws.gov; 

eileen.sobeck@noaa.gov; donna.wieting@noaa.govf.~.~~:~-~~-~:~-~-~~~~-~~r~~[~-~~i_] 
~-~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~~;_E~~-~-~-f~?.~~"f.-~!.~v..~c..v~.·~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~--~-·~.J 
webcontentmgr.enrd@usdoj.gov; Wood, Robert; Hewitt, Julie; Shriner, Paul; Southerland, 
Elizabeth; Stoner, Nancy; Kopocis, Ken; Gilinsky, Ellen; Neugeboren, Steven; Levine, MaryEllen; 
Witt, Richard; Shapiro, Mike; Sayers, Rick; pamela.lawrence@noaa.gov; 
Jennifer.Schultz@noaa.gov; Drew Crane; Laity, Jim; Higgins, Cortney; Mancini, Dominic J. 
Subject: CWA § 316(b) Rulemaking 

Hello, 

Please see attached. 

Best, 
Reed Super 

Reed W. Super 
SUPER LAW GROUP, LLC 
131 Varick Street, Suite 1033 
New York, New York 10013 

(212) 242-2273 (direct) 
(212) 242-2355 (main) 

(646) 345-9658 (mobile) 
(855) 242-7956 (fax) 

***CONFIDENTIALITY NOTICE*** This e-mail is from Super Law Group, LLC, a law 
firm, and may contain information that is confidential or privileged. If you are not the intended 
recipient, do not read, copy or distribute the e-mail or any attachments. Instead, please notify the 
sender and delete the e-mail and any attachments. Thank you. 
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Riverkeeper, Inc. · Natural Resources Defense Council · Sierra Club 
Waterkeeper Alliance · Earthjustice · Environment America 

Clean Air Task Force· Surfrider Foundation 
Super Law Group · National Environmental Law Center 

March 13, 2014 

The Honorable Regina A McCarthy, Administrator 
U.S. Environmental Protection Agency 
William Jefferson Clinton Federal Building 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

The Honorable Sally Jewell, Secretary 
U.S. Department ofthe Interior 
1849 C Street, N.W. 
Washington, D.C. 20240 

The Honorable Penny Pritzker, Secretary 
U.S. Department of Commerce 
1401 Constitution Avenue, N.W. 
Washington, D.C. 20230 

Re: CWA § 316(b) -Cooling Water Intake Structure Rule 

Dear Administrator McCarthy, Secretary Jewell and Secretary Pritzker: 

As attorneys representing some ofthe largest national and regional environmental 
organizations in the United States, with millions ofmembers keenly interested in 
protection of our nation's air, water and other natural resources, we write with respect to 
the Clean Water Act§ 316(b) cooling water rule for existing facilities, which the 
Environmental Protection Agency (EPA) has committed to issue by April 17, 2014. 

In particular, we wish to respond to certain requests, recommendations and legal 
assertions made in letters from the Edison Electric Institute and the heads of several utility 
and energy companies (collectively, "EEl") in September and December 2013, the Utility 
Water Act Group (UWAG) in October 2013, and Senator David Vitter and other Senators in 
July 2013 and February 2014. 

As explained below, what EEl, UWAG and the Senators ask of EPA, the National 
Marine Fisheries Service (NMFS) and the U.S. Fish and Wildlife Service (USFWS) 
(collectively, the "Services") would plainly violate the Clean Water Act (CWA) and the 
Endangered Species Act (ESA). 
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I. 

Endangered Species Act Consultation and 
ESA-Related Requirements in 316(b) Rule 

Cooling water intakes cause widespread and substantial harm to federally-listed 
threatened and endangered (T&E) species. In initiating formal consultation under the ESA, 
EPA acknowledged that "after promulgation and implementation of the 316(b) rule, the 
rule may allow as many as 215 T&E species and 30 habitats ofT&E species to continue to 
be affected." 1 We wish to make six points in this regard: 

First, in light of the acknowledged effects on T &E species, if EPA were to issue 
the final rule in the absence of a final Biological Opinion from each Service, the 
agency would be in clear violation of ESA § 7(a)(2) and 50 C.F.R. § 402.14. 
Contrary to EEl and UWAG's assertions, the law is crystal clear that all future fish 
kills and thermal discharges at regulated facilities are legally attributable to 
EPA's upcoming rule. There is no such thing as "baseline impingement and 
entrainment" or "baseline thermal discharges"; to the contrary, the ESA baseline 
assumes that the plants and their intake structures have been built, but are 
not operating .2 Consequently, there is no legal or factual basis on which the 
Services could "vacate the consultation" as requested by Senator Vitter, et a!., or 
conclude the consultation with a "not likely to adversely affect" concurrence, as 
requested by EEl and UWAG. 

Second, EPA should make clear in the 316(b) rule that nothing in the Section 7 
consultation process can eliminate the duties of state agencies, federal agencies 
and plant operators to comply with the ESA Section 9 prohibition against taking 
listed species or modifying their critical habitat. EPA recognizes that "any take 
of listed species without an incidental take statement or ESA Section 10 take 
permit is in violation of ESA regulations." 3 As previously explained, the record 
provided by EPA to the Services precludes issuance of an Incidental Take 
Statement (ITS) that would insulate future take or habitat modification from ESA 
protections. 4 

1 Letter from Robert K. Wood, Director, Engineering and Analysis Division, EPA Office ofWater, to Donna 
Wieting, Director, Officer of Protection Resources, NMFS, and Gary Frazer, Assistant Director, Endangered 
Species, USFWS, June 18, 2013, at 2. 

2 See Comments ofRiverkeeper, eta/. regarding ESA Biological Evaluation for CWA Section 316(b) 
Rulemaking, October 31, 2013, ("RK Comments") at 9-17 (citing Nat'/ Wildlife Fed'n v. Nat'/ Marine Fisheries 
Serv., 524 F.3d 917, 929 (9th Cir. 2008) and other authority). 

3 ESA Biological Evaluation for CWA Section 316(b) Rulemaking, June 18, 2013, ("BE") at 65. 

4 RK Comments at 44-45. 

2 
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Third, the record is also insufficient to support a "no jeopardy" finding, 
particularly in light of harm to a number of salmonid and sturgeon Distinct 
Population Segments and various species of freshwater mussel. s Closed -cycle 
cooling (CCC) technology must be the focus of any Reasonable and Prudent 
Alternative (RPA) analysis or Reasonable and Prudent Measures (RPM) analysis 
because it reduces fish kills and thermal discharges by approximately 98 percent 
and no other technology comes anywhere close. 6 

Fourth, if the 316(b) rule directs permit writers to make any Best Technology 
Available (BTA) determinations on a case-by-case basis, the rule must require 
that EPA and the Services remain involved in permitting, in both delegated and 
non-delegated states, to identify the appropriate control requirements to be 
included in NPDES permits to protect listed species. Contrary to EEl's assertion, 
the ESA and CWA provide for those agencies' continuing involvement. For 
example, an ITS must establish clear triggers for subsequent consultation if there 
is a risk of jeopardizing the species. 7 Further, as the action agency, EPA must 
report on "the progress of the action and its impact on the species to the 
Service[s]." 8 Indeed, EPA and the Services agreed in their 2001 MOA to 
coordinate with State and Tribal permitting agencies to remove or reduce 
detrimental impacts of any NPDES permit on listed species, including, in 
appropriate cases, by EPA "objecting to and Federalizing the permit..." 9 

Fifth, to implement that process, the 316(b) rule must require permittees to 
undertake robust monitoring, including the use of environmental metagenomic 
sampling to detect the presence of listed species near an intake. Because T&E 
species are, by definition, rare, they may not be collected or observed in limited, 
traditional sampling events despite being impinged and entrained. 

Sixth, the rule must require the submittal of comprehensive information on the 
potential for direct and indirect impacts to listed species, including impacts to 
listed species' prey. EEl's opposition to collecting information regarding the 
taking of prey or other indirect impacts to T&E species has no statutory basis. 
Avoiding "jeopardy" and avoiding "adverse modification of critical habitat" are 
separate and independent requirements. 1° Further, the taking of prey may 

s RK Comments at 44-45. 

6 RK Comments at 35-38, 39-42. 

7 See Miccosukee Tribe of Indians v. United States, 566 F. 3d 1257, 1271-72 (11th Cir. 2009) (citing 50 C.F.R. § 
402.14(i)( 4 )). 

s 50 C.F.R. § 402.14(i)(3). 

9 Memorandum of Agreement Between the Environmental Protection Agency, Fish and Wildlife Service and 
National Marine Fisheries Service Regarding Enhanced Coordination Under the Clean Water Act and 
Endangered Species Act, January 2001, at 20. 

10 Sierra Club v. U.S. Fish and Wildlife Service, 245 F.3d 434, 441-43 (5th Cir. 2001). 

3 
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constitute either a take of listed species or adverse modification of critical 
habitat, 11 and both must be avoided. 

II. 

Definition of New Units at Existin&: Facilities 

In promulgating the Phase I Section 316(b) rule in 2001, EPA established Best 
Technology Available (BTA) standards for cooling water intake structures at new facilities 
based on closed-cycle cooling (CCC), a 0.5 foot-per-second maximum intake velocity, and a 
prohibition against withdrawals that are disproportionate to the size ofthe waterbody. 12 

Throughout the administrative and judicial review processes, industry argued that CCC and 
the other standards should not be considered BTA or that BTA for new facilities should be 
determined case-by-case. Those arguments were fully considered and rejected, first by 
EPA and then by the court when it upheld the Phase I rule in 2004.13 

In the context of the current existing facility rulemaking, a decade later, EPA is not 
reconsidering BTA for new facilities or comparing the merits of CCC with once-through 
cooling - an antiquated technology rarely installed in plants built since the 1980s. That 
debate was settled at the federal level long ago, in the first term of the Bush administration. 
The only remaining question concerns the retrofitting of CCC on existing facilities and 
whether those facilities can meet the velocity limits and proportional flow requirements. 

The Phase I rule did not establish standards for new units built at existing facilities. 
Nor did EPA determine that such units were to be treated as existing facilities. Rather, EPA 
deferred regulation of those units until it had completed analysis of data on existing 
facilities. 14 Having completed that analysis, the draft proposed rule EPA sent to OMB 
shortly before proposal in 2011 required that "[n]ew units constructed at an existing 
facility ... comply with provisions for impingement and entrainment mortality based on 
closed-cycle [cooling] that are similar to those required in the Phase I new facility rule." 15 

That was appropriate because new units -including rebuilt, repowered and replaced units 
- are like new facilities; they do not encounter retrofitting issues. 

Accordingly, the draft proposed rule defined new unit at an existing facility to 

11 See, e.g., 64 Fed. Reg. 60727, 60730 (Nov. 8, 1999) (NMFS adopting USFWS's definition of harm, and noting 
that "[r]emoving .. .fish ... or other biota required by the listed species for feeding" can constitute a take). 

12 See 40 C.F.R. § 125.84; see also generally 66 Fed. Reg. 65256- 65345 (Dec. 18, 2001). 

13 Riverkeeper, Inc. v. EPA, 358 F.3d 174, 197 (2d Cir. 2004) ("Riverkeeper /")("The EPA considered all of the 
factors that UWAG now raises ... "). 

14 66 Fed. Reg. at 65286. 

15 See EPA-HQ-OW-2008-0667-1295.2 (redline-strikeout version documenting changes made during 
Executive Order 12866 review) (hereinafter, "Redlined Version of Proposed Rule") at 2. 

4 
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include "rebuilt, repowered, or replaced unit[ s ]." 16 EPA further defined "rebuilt" with 
reference to "major modifications affecting operation of the cooling water intake structure 
such as replacement of the turbine, boiler, or condensers" and defined "repowering" to 
mean rebuilding and replacing major components of a power plant instead of building a 
new one." 17 After many years of careful analysis by its engineers and economists, EPA 
explained why installing CCC at rebuilt, repowered and replaced units is unlike a retrofit: 

As [ older] u nits a re r etired a nd r eplaced b ased o n i ndividual f acility 
circumstances, facilities have the ideal opportunity to design and construct 
the new units without many of the additional expenses associated with 
retrofitting an existing unit to closed-cycle. ... [ D]owntime ... maybe 
avoided or minimized [,] ... condensers can be configured for closed-cycle, 
reducing energy requirements, and high efficiency cooling towers can be 
designedas partof theunitreplacement~llowingfor installcl!ion of smaller 
cooling towers.1s 

In summary, ... repowering, replacement, a nd a dditional u nit i nstallation 
decisions can be accomplished feasibly and with lower costs than retrofitting 
an entire existing facility ... New units are similar to new facilities, regardless 
of whether that unit is a green field construction, an additional unit, a 
replacement unit, or a repowered unit. ... [N]ew units [also] would be 
similar to new facilities in terms of the useful expected plant life .. .19 

... EPA considered whether such requirements ... would serve as a 
disincentive to replace older units and determined that this would not be the 
case given closed-cycle cooling's comparable cost relative to once through 
cooling and its small cost as a percentage of overall costs at the new unit. ... 
Furthermore, the costs usually comprise less than 1 percent of the total costs 
of a new unit. Recent experience indicates that the Phase I requirements are 
not a disincentive for new facility construction ... 20 

Shortly before proposal in the Federal Register, however, for reasons unknown and 
wholly unexplained, OMB changed the definition of new units at existing facilities to 
exclude rebuilt, repowered or replacement units. 21 That change should not have been 
made and, indeed, EPA has reconsidered it. According to EEl's recent letters, EPA's current 
approach more closely aligns with the February 2011 draft proposal in that the definition 

16 /d. at 423 (proposed 40 C.F.R. § 125.92(r)). 

17 /d. at 423 (40 C.F.R. §§ 125. 92(r) and 125.92(t)). 

1s /d. at 92-93. 

19 /d. at 147. 

2o /d. at 147-148. 

21 Proposed 40 C.F.R. § 125.92(r). 
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of new unit at existing facility includes repowered, replaced or rebuilt units, so long as the 
turbine and condenser are replaced (and the location ofthe cooling water intake structure 
or design intake flow is changed). 22 

There is no factual or legal basis for EEl's request that repowered, replaced or 
rebuilt units be excluded from the definition of new unit at an existing facility. As noted, 
EPA has considered and rejected EEl's argument that a CCC requirement would be a 
disincentive to upgrade or rep ower facilities. EEl also rehashes its argument that "EPA's 
authority under § 316(b) extends only to the cooling water intake structure. "23 But for 
nearly four decades EPA has recognized that Section 316(b) authorizes it to regulate the 
volume and velocity of water withdrawn through a cooling water intake structure as a 
means of addressing capacity. 24 That authority is no different for new units than for new or 
existing facilities and does not depend on whether the intake structure or anything else has 
been modified. Moreover, given that existing facilities can be subjected to stricter 
requirements during permit renewal in the absence of any change to the facility, 25 there is 
obviously no legal impediment to regulating modified units in the absence of changes to the 
intake or design flow. 

For those reasons, EPA should not define new unit based on whether the location 
of the intake structure or design intake flow will change. Using turbine and condenser 
replacement as the sole touchstone for rebuilt, repowered and replaced units is consistent 
with EPA's statutory authority, and properly recognizes that such units are, for all intents 
and purposes, new facilities. 

lfthe electric power industry were given authority to repower the nation's existing 
fleet of antiquated, destructive once-through -cooled power plants by installing new boilers, 
new condensers and new turbines without also replacing their 19 50s cooling systems, EPA 
would create an enormous loophole that would swallow not only the existing facility rule, 
but also the Phase I rule for new facilities as well. 

Notably, the last time EPA (or OMB) attempted an Orwellian re-write ofthe 
definitions of"new" and "existing," that aspect ofthe Phase II rule was remanded by the 
Second Circuit, with the court noting that no deference is owed to an agency interpretation 
that is "plainly erroneous." 26 

22 EEl Dec. 20, 2013 letter at 3. 

23 EEl Sept. 17, 2013 letter at 3 (emphasis in original). 

24 See 66 Fed. Reg. at 65313 (citing In re Brunswick Steam Electric Plant, Decision of the General Counsel No. 
41 (June 1, 1976)). 

25 Entergy's argument that Section 316(b) imposes only a pre-construction requirement and does not allow 
EPA to later revisit the design, location, capacity or construe tion of an existing plant's cooling water intake 
structure was rejected by the Second Circuit in Riverkeeper II. See Riverkeeper, Inc. v. EPA, 4 75 F.3d 83, 121-
23 (2d Cir. 2007) 

26 Riverkeeper II, 475 F.3d at 117-20 (citing Fowlkes v. Adamec, 432 F.3d 90, 97 (2d Cir. 2005)). 
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III. 

Permit Application Requirements & Deadlines 

EEl has asked EPA to "[p]rovide a minimum of five years for all facilities to complete 
the permit application requirement." 27 Allowing five years to complete an application for a 
five-year permit would be patently excessive, particularly since it has long been clear to 
industry what information it will need to submit. As EPA noted in the proposal, many of 
the regulated facilities were previously subject to the withdrawn Phase II rule and should 
have already compiled much of the proposed application data, which can be used to meet 
many of the information submittal requirements. 28 For newly covered facilities, the 2011 
proposal gave them advance notice as to what the agency's expectations are regarding 
application requirements. 29 Once the final 316(b) rule has been issued, plant operators can 
hit the ground running with their application materials and should be kept to a tight time 
frame. In light of this, the information submittal time periods are entirely too long; the 
schedule set forth in the proposal should be cut in half. 30 

Apart from the length of the schedule, the proposed rule's phased approach for 
information submittal is a significant improvement over prior 316(b) rules because it 
requires facilities to submit application materials at intervals triggered by promulgation of 
the final rule. 31 This is critical because certain components of an application take less time 
to complete than others, regulators can evaluate only so much information at any one time 
and may not request information expeditiously, and certain items may need to be 
supplemented. Tying the schedule to the rule's promulgation date provides far greater 
efficiency, uniformity and transparency than if 50 permitting agencies were directed to set 
information submittal schedules for the 1,200 covered facilities. 

Many facilities operate under long-expired, administratively-co ntinued NPDES 
permits even though their renewal applications do not yet include the information needed 
by permit writers. As EPA is well aware, the CWA authorizes states to issue NPDES permits 
"for fixed terms, not exceeding five years." 32 The five-year, time-limited nature ofthe 
permit is central to Congress's plan to press new technologies -and incrementally stricter 

27 EEl Dec. 20, 2013 letter at 4. 

28 See 76 Fed. Reg. at 22254. 

29 See 76 Fed. Reg. at 22248 (similar statement in context of complia nee schedules). 

30 In addition, the Clean Water Act mandates compliance with the 316(b) rule no later than three years from 
promulgation. CWA Sections 301(b)(2)(C), (D), (E) & (F) and 301(b)(3)(A) & (B) require compliance "as 
expeditiously as practicable, but in no case later than three years after the date such limitations are 
promulgated .... " As the courts have explained, "the time limits in sections 301 and 306 govern EPA's duty to 
take action under section 316(b)." Cronin v. Browner, 898 F. Supp. 1052, 1059 (S.D.N.Y. 1995). The same is 
true with respect to permittees' duty to comply. 

31 76 Fed. Reg. at 22254. 

32 33 U.S.C. § 1342(b)(1)(B). 
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effluent limits -onto dischargers at regular five-year intervals.33 Once a five-year NPDES 
permit expires, the Administrative Procedure Act (APA) allows licensees who have made 
"timely and sufficient application for a renewal or new license in accordance with agency 
rules," to conduct "an activity of a continuing nature ... until the application has been finally 
determined by the agency." 34 

As a result ofthe administrative continuance of their permits, some power plants 
are currently operating under permits that were issued in the late 1980s or early 1990s 
and expired approximately 20 years ago. These plants are typically inefficient and highly 
polluting facilities still using antiquated technologies from that era or earlier and badly in 
need of technology upgrades. The generational delay in repermi tting them is unacceptable 
and plainly contrary to the intent of Congress. Consequences should be attached to the 
failure of a permit applicant to complete its renewal application on a timely basis. That 
failure can affect the administrative continuance of an expired permit or the opportunity to 
contend that the putative best technology for minimizing adverse environmental impact is 
not available at a particular plant. Such a "backstop" provision is necessary to prevent 
dilatory plant owners from continuing to operate under 1980s and 1990s permits in 
the 2020s and beyond. EPA must do its utmost to ensure that long overdue permits are 
reviewed, renewed and modified as needed. EPA's final rule should address this issue, in 
delegated and non-delegated states. 

IV. 

Cost-Benefit Analysis and EPA's Stated Preference Survey 

EPA is most assuredly not required to base its Section 316(b) determinations on 
cost-benefit analysis or to direct permit writers to do so. In EPA's very first 316(b) rule, 
the agency stated: "No comparison of monetary costs with the social benefits of minimizing 
adverse environmental impacts, much less a formal, quantified 'cost/benefit' assessment is 
required by the terms of[§ 316] of the Act." 35 More recently, "[i]n Entergy Corp. v. 
Riverkeeper, the Supreme Court has now made pellucid that the EPA may but is not 
required to engage in cost-benefit analyses for CWIS rule making."36 

Furthermore, as Justice Breyer noted in Entergy, Congress "intended the law's text 
to be read as restricting ... the use of cost-benefit comparisons. . .. [because] the Act's 
sponsors ... feared that such analyses would emphasize easily quantifiable factors over 
more qualitative factors (particularly environmental factors, for example, the value of 
preserving nonmarketable species of fish)." 37 Justice Breyer was particularly concerned 

33 See NRDC v. EPA, 822 F.2d 104, 123 (D.C. Cir. 1987). 

34 5 U.S. C. § 558( c) (emphasis added). 

35 41 Fed. Reg. 17387, 17388 (Apr. 26, 1976). 

36 ConocoPhillips Co. v. EPA, 612 F.3d 822, 837 (5th Cir. 2010). 

37 Entergy Corp. v. Riverkeeper, Inc., 556 U.S. 208, 232 (2009) (Justice Breyer, concurring). 
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about "futile attempts at comprehensive monetization." 38 Justice Scalia's majority opinion 
similarly acknowledged that "arguments may be available to preclude such a rigorous form 
of cost-benefit analysis as that which was prescribed under the statute's former BPT 
standard, which required weighing 'the total cost of application of technology' against 'the 
... benefits to be achieved."' 39 

Notably, EPA chose not to rely on cost-benefit considerations in developing its Phase 
III rule for new oil rigs, and neither that rule nor the Phase I rule include a cost-benefit 
variance. Both were upheld in court. 40 EPA's reason to eschew cost-benefit analysis in 
Phase III was plain: "it did not have enough information to perform a meaningful cost
benefit analysis." 41 The Fifth Circuit agreed, explaining that "[t]he agency's decision to 
regulate on the basis of economic achievability was borne out by the existence of cost 
information but not benefit information." 42 

EEl now asks EPA to require permit writers to rely on quantified, monetized cost
benefit analysis but to prevent them from using stated preference methods for valuing 
ecological benefits. 43 EPA must decline that request because doing so would guarantee the 
development of meaningless and futile analyses of the kind that Justice Breyer warned 
against in Phase II. The lack of meaningful benefits information is exactly the reason EPA 
did not employ cost-benefit analysis in Phase III, and it would also violate the Clean Water 
Act in ways that Justices Breyer and Scalia foreshadowed. States have informed EPA of the 
enormous difficulties in placing an accurate dollar value on aquatic resource impacts. And 
EPA itself recently noted that the "difficult, time-consuming and expensive" process of cost
benefit analysis "will rarely be sustainable for individual permits." 44 Accordingly, EPA 
should not mandate cost -benefit analysis as a part of the permit issuance process 
because it would result in 1,200 meaningless cost-benefit analyses. 

Furthermore, to the extent that cost-benefit analysis is allowed as a voluntary 
component of permitting, the analysis must fully value all benefits by using the data from 
EPA's regional and national stated preference survey. EEl and the Senators' attempt to 
malign stated preference methods as "controversial" or "inappropriate" is belied by EPA 
and OMS's guidelines for regulatory analysis. Those guidelines have long recognized that 
such methods are not only appropriate and well-established economic tools, but also that 
they are necessary to a complete benefits analysis: 

38 /d. at 235. 

39 Entergy, 556 U.S. at 223. 

4° ConocoPhillips at 833-42; see also Riverkeeper /, 358 F.3d 174. 

41 ConocoPhillips, 612 F.3d at 838 (emphasis added). 

42 /d. at 842. 

43 EEl Sept. 17, 2013 letter at 2-3; EEl Dec. 20, 2013 letter at 2-3. 

44 EPA- New England, Clean Water Act NPDES Permitting Determinations for the Thermal Discharge and Cooling 
Water Intake Structures at Merrimack Station in Bow, New Hampshire NPDES Permit No. NH 0001465 at 327. 
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Stated Preference Methods (SPM) have been developed and used in the peer
reviewed literature to estimate both "use" and "non-use" values of goods and 
services. They have also been widely used in regulatory analyses by Federal 
agencies... As tated-preference study m ay bet he only way too btain 
q u anti t ainfiowmation about non-use values ... 45 

Because biological diversity and other non-use values are invariably significant in 
this context -typically they account for 98 percent of the total benefits 46 - conducting cost
benefit analyses without stated preference methods would result in virtually all ofthe 
benefits being zeroed out, thereby guaranteeing a completely useless analysis. The 
national and regional cost-benefit study EPA conducted in the context ofthe rulemaking 
represents the most comprehensive and rigorous effort yet to monetize all ofthe benefits 
of reducing impingement and entrainment. States have neither the time nor resources to 
conduct their own stated preference surveys. EPA's survey showed that the economic 
benefits of minimizing impingement and entrainment dramatically exceed the costs. 47 The 
use of those data in the plant-specific context would be manifestly more reliable than 
placing a zero value on benefits that are known to exist and that in the aggregate vastly 
outweigh the costs. 

Accordingly, if permit writers are permitted to undertake cost- benefit on a 
voluntary basis, or to accept such analyses prepared by permit applicants, they should be 
prohibited from using any such analysis that does not take full account of all benefits, 
including ecological benefits, on equal footing with all other benefits and costs. 

v. 

Low Capacity Utilization Units ("Peakers") 

EEl also asks EPA to "specify a capacity factor or flow rate below which the final 
rule's requirements will not apply," based on its unsupported assertion that low capacity 
utilization units (i.e., "peakers") have "little risk" of adverse environmental impact.48 

45OMB Circular A-4 at§ 4 (emphasis added); see also EPA, Guidelines for Preparing Economic Analyses. 

46 As EPA has explained, 98.2 percent of the aquatic organisms affected by intake structures are not harvested 
and thus do not go to market. 69 Fed. Reg. 41576, 41661 (July 9, 2004). 

47 See Comments on EPA's Section 316(b) Stated Preference Survey, Dr. Frank Ackerman, Stockholm 
Environment Institute-US Center, Tufts University, July 10, 2012. Notably, the Senators cite a NERA 
Consulting report prepared for UWAG and EEl for the proposition that the stated preference survey estimates 
benefits to be $2.275 billion annually for EPA's preferred option and five times the value of the costs. See July 
22, 2013 letter from Senator Vitter, et al., to EPA at 2. 

48 EEl Sept 17, 2013 letter at4-5; see also EEl Dec. 20, 2013 letter at4. 
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In fact, as state regulators have found, there is "no predictable relationship" 
between capacity factor and cooling water use.49 There are several reasons for this, 
including that cooling water systems at non-baseload facilities may be operated more than 
is necessary to condense steam. so Further, "non-targeted reductions" in cooling water use 
may have little effect on reducing adverse environmental impact because the "driving 
factors" influencing entrainment and impingement at a facility are the "seasonal dimension 
of both energy demand and fish reproductive and migratory life history." 51 In other words, 
peaking and load-following facilities can have a disproportionately large adverse 
environmental impact on aquatic resources if they operate when biological activity is high. 
In addition, many facilities that now operate as peakers or load-following units were 
originally designed as base load units but are no longer efficient enough to be operated 
regularly. This means that they also have a disproportionately large adverse impact on air 
quality and climate relative to more efficient baseload facilities. 

Moreover, a plant's past operational history does not guarantee that it will run 
infrequently in the future, due to changes in demand and fuel costs. Facilities should not be 
exempted from certain requirements based on prior capacity utilization and given free rein 
to ramp up operations in the future. 

Consequently, if capacity factor or average flow rate is to be a component of BTA for 
certain facilities, the NPDES permit must contain mandatory limits on future capacity and 
flow. In addition, those limits must be expressed as targeted, seasonal reductions and/ or 
be accompanied by additional requirements specifying the minimum reductions in 
impingement and entrainment to be achieved as a result of reduced operation, as has been 
done in some recent state-issued permits for peakers. 

Thank you for considering these legal issues as the rulemaking is completed 

Very Truly Yours, 

Reed Super 
Legal Director, Waterkeeper Alliance 
Principal, Super Law Group 

Phillip Musegaas 
Hudson River Program Director 
Riverkeeper, Inc. 

49 See generally New York State Department ofEnvironmental Conservation, The Relationship between Cooling 
Water Capacity Utilization, Electric Generating Capacity Utilization, and Impingement and Entrainment at New 
York State Steam Electric Generating Facilities, Technical Document, July 2010, at 2. 

5o /d. For example, plants may withdraw water when not generating electricity, or may withdraw a 
disproportionately high volume of water relative to kilowatt hours, in order to prevent condenser fouling; to 
dilute discharges; because they have single-speed intake pumps that do not allow withdrawals to be scaled 
down; or to cool the plant during the start-up and cool-down periods before and after operation. 

51 /d. 
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GLOSSARY 

Administrative Procedure Act, 5 U.S.C. §§ 551-559, 701-706 

Best Available Technology, see 33 U.S.C. §§ 1311(b)(2)(A), 
1314(2)(B); 40 C.F.R. § 125.3 (a)(2)(iv) 

Best Professional Judgment, see 33 U.S.C. § 1342(a)(1)(B); 40 
C.F.R. § 125.3(a)(2)(iii)(B), (a)(2)(v)(B), (c)(2), (d) 

Best Technology Available, see 33 U.S.C. § 1326(b); 40 C.F.R. § 
125.90(b) 

Clean Water Act, 33 U.S.C. §§ 1251, et. seq. 

United States Environmental Protection Agency 

Endangered Species Act, 16 U.S.C. §§ 1531, etseq. 

Megawatt (i.e., one mill ion watts of electricity) 

National Pollutant Discharge Elimination System, see 33 U.S.C. § 
1342 

Water quality standards, see 33 U.S.C. §§ 1311(b)(1)(C), 1313 

X 
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INTRODUCTION 

Respondents, the United States Environmental Protection Agency; Bob 

Perciasepe, in his official capacity as Acting Administrator, United States 

Environmental Protection Agency; 1 and Curt Spalding, in his official capacity as 

Regional Administrator, Region 1, United States Environmental Protection Agency 

( @~Regibnillm @~Regi<(lrolmt~ ively @~E~AthS @~AgenoYfeM~e 

following response to the petition for mandamus filed by Petitioners Sierra Club and 

Our Children bih Foundation 2 (collectively @~Petitioners 41). 

Petitioners seek to compel EPA action by Petitioners ~ferred deadlines on 

National Pollutant Discharge Elimination System ( @~NPD~PSrrtiit~ under the 

Clean Water Act ( @~CWA ~ 41) two steam electric power plants, Mt. Tom 

Station ( @~!Wkbm il)\11assachusetts, and Schiller Station ( @~Schilifr~ 

Hampshire (collectively the @~Facilities>eO):m at 1. Issuance of a writ of 

mandamus ~rextraordinary remedy, to be reserved for extraordinary situations. :£1 

Gulfstream Aerospace Corp. v. Mayacamas Corp., 485 U.S. 271, 289 (1988). As discussed 

below, the resources required to issue a single NPDES permit to a steam electric 

power plant are extensive. EPA Region 1 (the EPA regional office responsible for 
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these permits) is currently working on the NPDES permits and has a schedule for 

completing the complex technical, ecological, and economic analyses needed to draft 

these perm its. However, the Region :te.so urces are limited, and these perm its must 

be balanced against a number of competing priorities before the Region. Given these 

considerations, the Court should deny the mandamus petition. 

BACKGROUND 

I. EPA-ISSUED NPDES PERMITS 

Congress enacted the CWA @iastore an d maintain the chemical, physical, and 

biological integrity of the Nation be rs tMough the reduction and eventual 

elimination of pollutant discharges to these waters. 33 U.S.C. § 1251(a). To 

accomplish this end, the CWA establishes a comprehensive regulatory program, key 

elements of which are: (1) a prohibition on the discharge of pollutants from point 

sources to waters of the United States, except as authorized by the CWA, id. § 1311(a); 

and (2) authority for EPA or authorized States or Tribes to issue NPDES permits that 

regulate the discharge of pollutants, id. § 1342, through technology-based effluent 

limitations and, as necessary to meet state water quality standards, more stringent 

water quality-based effluent I imitations, id. § 1311. 3 EPA v. California ex ref. State Water 

Resources Control Bd., 426 U.S. 200, 205 (1976). 

3 WNPDES permits also mandate pollutant discharge monitoring and reporting 
requirements, various best management practices, and other steps to control and 

(footnote continued ... ) 

2 
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A. Setting Effluent Limitations in NPDES Permits 

Effluent limitations in an NPDES permit must, at a minimum, satisfy applicable 

technology-based standards. Technology-based effluent limitations are requirements 

based on the degree of pollution control that can be achieved by application of the 

specified level of treatment technology. See, e.g., 33 U.S.C. §§ 1311(b)(2)(A), 

1314(b)(2)(B) (limits based on the @~~ilable technology economically achievable :£1 

are to be met by March 31, 1989). 

For certain industries, EPA has established effluent limitations guidelines through 

nationally-applicable regulations, which are the basis for technology-based lim its in 

perm its issued to facilities in those industrial categories. See 40 C.F.R. pts. 405-471. 

In the absence of such categorical guidelines, technology-based lim its in perm its are 

based on the applicable technology standards and are determined by permitting 

agencies on a case-by-case basis using @~qesbfessional judgment (ii~BPJ 41$ee 33 

U.S.C. § 1342(a)(1)(B); 40 C.F.R. § 125.3(c)(2), (d). This case-specific analysis is, in 

essence, a @~ ~~mini-gupmenass,3tB which @~tfwmit writer, after full 

consideration of the factors set forth in section 304(b), 33 U.S.C. § 1314(b), ... 

establishes the perm it conditions ~~necesstmy carry out the provisions of [the CWA]. it 

reduce water pollution. See 40 C.F.R. § 122.41-50. The NPDES permit-writing 
process must also account for other considerations such as whether discharge into the 
waters of one state may cause a violation of water quality standards in a downstream 
state, id. § 122.4( d), and other federal laws, id. § 122.49. L 

3 
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§ 1342(a)(1). ifNRDC v. EPA, 859 F.2d 156, 199 (D.C. Cir. 1988); see a/so 40 C.F.R. § 

125.3(c)(2}, (d). 

In addition to technology-based limits, an NPDES permit also must include any 

more stringent limits necessary to comply with applicable state water quality standards 

( @~WQS3M)S.C. § 1311 (b)(1 )(C). This requires additional analysis for each 

discharged pollutant. State WQS specify designated uses that the state berways 

must support, such as high quality fish habitat or primary contact recreation, and 

specify narrative and numeric criteria, such as specific ambient water temperatures or 

levels of dissolved oxygen saturation. /d.§ 1313; 40 C.F.R. § 130.3. Water quality

based effluent limitations are determined by, in essence, back-calculating from the 

applicable WQS to determine the discharge limits needed to ensure compliance with 

those standards. 33 U.S.C. § 1311(b)(1)(C); 40 C.F.R. § 122.44(d)(1). 

1. Perm it Lim its for Thermal Discharges 

For many steam electric power plants, including Mt. Tom and Schiller, heat is one 

of the pollutants that the NPDES permits must address. See 33 U.S.C. § 1362(6); 40 

C.F.R. § 122.44(b)(3). In 1982, EPA revised the effluent limitations guidelines for the 

steam electric category, but did not set limits for thermal discharges. 40 C.F.R. pt. 

423. Thus, while an NPDES permit for a steam electric power plant must include 

technology-based lim its in accordance with the guideline, for thermal discharges, EPA 

must perform a case-by-case BPJ analysis. The technology standard for heat is @~best 

available treatment technology economically achievable (411~ BA whil), requires 

4 
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analysis of the technological, environ men tal, and economic factors specific to each 

power plant. See 33 U.S.C. § 1311 (b)(2)(A), (F). Accordingly, when determining a 

technology-based effluent limitation for heat in a power plant perm it, EPA evaluates 

the age of the equipment and facilities involved, the process employed, the 

engineering aspects of various types of control techniques, process changes, the cost 

of achieving pollutant reduction, and non-water quality environmental impacts 

(including energy requirements). See 40 C.F.R. § 125.3(c)(2), (d). 

Likewise, water quality-based effluent limitations must be determined on a case-by

case basis in light of the state WQS applicable to the water body receiving the 

discharge. Both Massachusetts and New Hampshire have WQS pertaining to the 

thermal condition of their waters. See 314 Mass. Code Regs. 4.03(1 )(a), 

4.05(3)(b)(2)(a), (b) (2013) (Massachusetts WQS related to thermal discharges); N.H. 

Rev. Stat. Ann.§ 485-A:8(11), (VIII) and N.H. CodeR. Env-Wq 1703.01(b) and 

1703.13(b) (New Hampshire WQS related to thermal discharges). 

In addition, the CWA also includes a unique variance provision for thermal 

discharges. Under CWA section 316(a), 33 U.S.C. § 1326(a), a thermal discharger may 

qualify for less stringent technology and water quality-based effluent limitations if it 

can demonstrate that less stringent effluent limitations will nevertheless assure the 

protection and propagation of the receiving water body ~need, indigenous 

population of shellfish, fish, and wildlife. See a/so 40 C.F.R. pt. 125, Subpart H. A 

request for a thermal discharge variance under CWA section 316(a) requires additional 

5 
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site-specific scientific analysis of the proposed discharge and its effects, in conjunction 

with other sources of impact. See id. § 125.73(c). 

2. Perm it Lim its for Cooling Water Intake Structures 

Pursuant to CWA section 316(b), NPDES permits must also include requirements 

ensuring @~tttat location, design, construe tion, and capacity of cooling water intake 

structures reflect the best technology available for minimizing adverse environmental 

impact, D., @~BT~ lJ$.C. § 1326(b). The primary environmental concern 

associated with intake structures is that aquatic life (e.g., fish eggs and larvae, juvenile 

and adult fish, and other organisms) will be pulled from the water body along with the 

cooling water and be killed or damaged. See Entergy Corp. v. Riverkeeper, Inc., 556 U.S. 

208, 213 (2009). 

The regulatory landscape for cooling water intake structures has been in flux over 

the past 20 years. See, e.g., id. at 213-17. EPA is presently scheduled to take final 

action on proposed nationally applicable standards governing intake structures at 

existing facilities, such as Mt. Tom and Schiller, by June 27, 2013. Declaration of 

David Webster ( @~De~l56iltiowever, in the absence of such regulations, section 

316(b) conditions must be determined on a case-by-case BPJ basis. 40 C.F.R. §§ 

122.44(b)(3), 125.90(b). To determine the BTA for a specific facility, EPA compares 

available technological alternatives, determines which are feasible and which achieve 

the greatest reductions in adverse environmental impacts, as well as the cost of each 

6 
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option, its non-water environmental effects, its energy effects, and a comparison of its 

costs and benefits to determine if those costs are warranted. /d. 

B. Administrative Continuation of NPDES Permits 

CWA section 402(b)(1)(B) provides that NPDES permits have fixed terms up to 

five years, but the statute itself does not expressly address the effect of the expiration 

of those permits at the end of the stated term. 33 U.S.C. § 1342(b)(1)(B). Section 

9(b) of the Administrative Procedure Act ( @~AP14c)\~IV~r, provides the general 

administrative rule4 that applies to applications for renewal of a license or permit 5
: 

When the licensee has made timely and sufficient application for a renewal or a 
new license in accordance with agency rules, a license with reference to an activity 
of a continuing nature does not expire until the application has been finally 
determined by the agency. 

5 U.S.C. § 558(c). In Cost/e v. Pacific Legal Foundation, the Supreme Court explicitly 

recognized that the APA mandates continuance of an NPDES permit past its stated 

term if a timely and sufficient application has been filed but final agency action on the 

application has yet to occur. 445 U.S. 198, 210-11 n.10 (1980) ( @~Becadllse EPA has 

not yet acted upon the city ij)~lication ... for a new NPDES permit, the terms and 

4 Congress made clear its intent that the APA sets forth the general rules governing 
federal administrative procedure by establishing that a @~[s]ubsequstettute may not 
be held to supersede or modify [the APA] except to the extent that it does so 
expressly. ifd. § 559; see a/so Pan-At!. S.S. Corp. v. At/. Coast Line R.R. Co., 353 U.S. 
436, 439 (1957) (upholding ICC tktension of a temporary permit beyond the 180-
day statutory limit because 5 U.S.C. § 558(c) supplemented the time limit). 

5 The APA defines @~licerbsan:ilclude @~le or a part of an agency permit .... :£1 
5 U.S.C. § 551 (8). 

7 
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conditions of the 1975 perm it have remained in effect by operation of law, even 

though the permit expiration date has now passed. See 5 U.S.C. § 558(c) .... :£1 

(quotation from APA omitted). In 1980, shortly after the Pacific Legal Foundation 

decision, EPA promulgated a regulation expressly applying Section 9(b) of the APA to 

the continuation of expired NPDES permits. 45 Fed. Reg. 33,290, 33,425 (May 19, 

1980), reprinted as amended at 40 C.F.R. § 122.6. The D.C. Circuit upheld the 

regulation, finding that it was consistent with both the CWA and the APA. NRDC v. 

EPA, 859 F.2d 156, 213-15 (D.C. Cir. 1988). 

C. Procedures for the Re-lssuance of NPDES Permits 

The NPDES permitting process is initiated when the discharger files a permit 

application providing information regarding the facility and the planned discharges. 

40 C.F.R. §§ 122.21, 124.3. In the case of a permit renewal, the permittee must 

submit a renewal application no later than 180 days before the permit -~iration. /d. 

§ 122.21(d). EPA reviews the application and notifies the applicant whether the 

application is complete. /d.§ 124.3(c). If the applicant submits a timely and complete 

application, the current NPDES permit is administratively continued. /d.§ 122.6. 

Neither the CWA nor EPA ~lementing regulations specifies a timeframe for 

issuing a NPDES permit. See id. § 124.6. EPA regulations provide for collection of 

additional information during the NPDES permit-development process. See id. §§ 

122.21(g)(13), 124.3(c). An EPA-prepared draft permit is supported by an 

8 
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administrative record, id. § 124.9, and accompanied by a @~F~beet sSII:ing forth 

@~,Uincipal facts and the significant fa ctual, legal, methodological and policy 

questions considered in preparing the draft permit, iii.§ 124.8(a). The Agency 

provides public notice of its proposed action and invites comment for a minimum of 

30 days. /d. § 124.6(e). In addition, a public hearing may be held, after 30-days 

advance, public notice, which may extend the comment period. /d.§ 124.10(b)(1). 

EPA considers the public comments and makes its final permit decision based on 

the administrative record compiled during these proceedings. /d.§ 124.15. Together 

with a final permit, EPA must issue written responses to public comments on the 

draft permit. /d.§ 124.17. EPA-issued final NPDES permits are subject to judicial 

review in federal court following an administrative appeal to EPA Hrsvironmental 

Appeals Board. 33 U.S.C. § 1369(b); 40 C.F.R. § 124.19. 

II. FACTUAL BACKGROUND 

A. Region 1 NPDES Permit Program 

The NPDES permit program may be administered by EPA or by states that have 

sought and obtained authorization to do so from EPA. See 33 U.S.C. § 1342(a}, (b); 

40 C.F.R. pt. 123. Within Region 1, EPA issues NPDES permits to facilities located 

in Massachusetts and New Hampshire, as well as certain other NPDES permits under 

various circumstances, and oversees and assists with the NPDES programs 

administered by Connecticut, Maine, Rhode Island, and Vermont. Decl. ~ 9. Region 

9 
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1 is responsible for issuing more major NPDES permits than any other EPA Regional 

office. /d.~ 26. 

There is currently a backlog of NPDES permits that have been administratively

continued in Region 1 and throughout the United States. /d.~ 27. EPA has been 

tracking this backlog since 1999 and is working diligently to address it. /d.~ 28. 

Region 1 is working to reduce the backlog by prioritizing the perm its of greatest 

environmental and programmatic significance, while simultaneously not ignoring any 

individual perm it or category of perm its, and has made progress in reducing its 

backlog with this approach. /d.~~ 29-30, 34. At present, there is a backlog of 

approximately 150 administratively -continued perm its in Region 1. /d. ~ 30. 

NPDES permits for power plants, such as Mt. Tom and Schiller, present a large 

number of complex, specialized scientific, technical and legal issues. /d.~~ 35-64. In 

addition, the already complicated legal regime has been subject to significant 

uncertainty due to multiple changes in the applicable national standards. /d.~~ 37, 51-

55, 72(f}, 73(b)-(e). 

Despite these many challenges, Region 1 has made significant progress developing 

NPDES permits for multiple power plants. /d.~~ 33, 65-81. These include large 

plants, e.g., Brayton Point Station, and smaller plants in environmentally sensitive 

locations, e.g., Kendall Station and the Wheelabrator Saugus facility. /d.~~ 67-77. In 

addition, Region 1 is in various stages of developing perm its for a number of other 

facilities, including, but not limited to, Mt. Tom and Schiller. /d.~~ 33, 76, 78-81. 

10 
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B. Region 1 Action on the Facilities ftiPDES Permits 

Mt. Tom is a small-to-moderate sized power plant in Holyoke, Massachusetts, 

capable of producing 146 megawatts ( @~MWofi~pwer, but in recent years, operated 

at approximately 20 percent capacity. /d.~ 80(a)(i}, (iv). Mt. Tom is located on a 

bank of the Connecticut River, a large, multi-state river which flows southward to the 

Long Island Sound. /d.~ 80(a)(ii). The Mt. Tom NPDES permit expired on 

September 17, 1997, and was administratively continued by operation of law. /d.~ 

80(a)(i). 

Schiller is also a small-to-moderate sized power plant in Portsmouth, New 

Hampshire, capable of producing 150 MW of power, but operations have recently 

diminished significantly, with two of three units operating near 20 percent of capacity. 

/d.~ 80(b)(i}, (iii). Schiller is located on a bank of the Piscataqua River, a fast-flowing, 

cold-water river which flows into the Atlantic Ocean. /d.~ 80(b)(ii). Schiller :its 

NPDES permit expired on September 30, 1995, and was administratively continued 

by operation of law. /d.~ 80(b)(i). 

Since 2004, Region 1 has sent multiple information requests to both Mt. Tom and 

Schiller and reviewed their responses. /d.~ 81(a)-(c}, (e). The Region ~mit 

development teams have also collected in-stream tern perature data in the vicinity of 

the Facilities wermal discharges, and conducted site visits at the Facilities in 2012 and 

ll 
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2013. /d.~ 81 (d), (g). Region 1 has also begun necessary consultations under the 

Endangered Species Act ( @~ESA lijE1if 81(e). 

STANDARD OF REVIEW 

Mandamus is regarded as an extraordinary writ. See Kerr v. U.S. Dist. Court for N. 

Dist. of Cal., 426 U.S. 394,402 (1976) ( @~remedy of mandamus is a drastic one, to 

be invoked only in extraordinary situations. 41). @~AmdtB]ordinary preconditions are 

that the agency or official have acted (or failed to act) in disregard of a clear legal duty 

and that there be no adequate conventional means for review. iffl re City of Fall River, 

Mass., 470 F.3d 30, 32 (1st Cir. 2006). 

Regarding unreasonable delay claims such as this, an agency is entitled to 

substantial deference in establishing a timetable for completing administrative 

proceedings. Sierra Club v. Thomas, 828 F.2d 783, 797 (D.C. Cir. 1987). The courts 

have recognized that they are generally @~Slbited to review the order in which an 

agency conducts its business aflj are @~hesittmupset an agency ~rities by 

ordering it to expedite one specific action, and thus to give it precedence over others. :£1 

/d. 

When the standard for mandamus relief is not met, the case should be dismissed. 

See Sierra Club v. Thomas, 828 F.2d at 799; In re United Steelworkers of Am., AFL-C/0-

CLC, v. Rubber Mfrs. Ass fJl~3 F.2d 1117,1120 (D.C. Cir.1986). The courts also 

retain discretion to deny mandamus relief even when the elements for mandamus are 

otherwise satisfied. Independence Mining Co., Inc. v. Babbitt, 105 F.3d 502, 505 (9th Cir. 

12 
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1997). Instead of issuing a writ, a court can retain jurisdiction to ensure that future 

agency action occurs in a timely manner. In re Ctr. for Auto Safety, 793 F.2d 1346, 1354 

(D.C. Cir. 1986). 

ARGUMENT 

I. SUBJECT MATTER JURISDICTION FOR JUDICIAL REVIEW OF 
ALLEGED UNREASONABLE DELAY OR SEEKING TO COMPEL 
THE ISSUANCE OF AN EPA-ISSUED NPDES PERMIT IS 
EXCLUSIVE IN THE COURT OF APPEALS 

This Court ~sdiction over the present case is clear, contrary to Petitioners :it 

view. Petition at 11-18. The petition asserts that EPA has unreasonably delayed in 

acting on two NPDES permit applications. /d. at 1. As this Court has recognized, it 

is well-established that where a statute commits exclusive jurisdiction to review an 

agency action to the courts of appeals, a suit challenging delay in taking that agency 

action is also subject to the exclusive jurisdiction of the courts of appeals. See Sea Air 

Shuttle Corp. v. United States, 112 F.3d 532,535,538 (1st Cir. 1997) (citing George 

Kabeller, Inc. v. Busey, 999 F.2d 1417, 1421 (11th Cir. 1993) and Telecomms. Research & 

Action v. FCC (TRAG), 750 F.2d 70, 76 (D.C. Cir. 1984)). The D.C. Circuit in TRAG 

noted that @~[II!Wging review of agency action in the Court of Appeals, Congress 

manifested an intent that the appellate court exercise sole jurisdiction over the class of 

claims covered by the statutory grant of review power. JIO F.2d at 77. Thus, in 

order to protect its future jurisdiction to review the final action, @~whematute 

commits review of agency action to the Court of Appeals, any suit seeking relief that 

l3 
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might affect the Circuit Court :fiilture jurisd iction is subject to the exclusive review of 

the Court of Appeals. ild. at 78-79. 

Petitioners seek an order enjoining EPA to issue new or revised NPDES permits 

to Mt. Tom and Schiller. See Petition at 1, 30. Under CWA section 509(b)(1)(F), 

EPA ~ance or denial of an NPDES permit is subject to exclusive judicial review 

in the courts of appeals. 33 U.S.C. § 1369(b)(1 )(F). Thus, under the doctrine 

recognized by the First Circuit in Sea Air Shuttle, a claim that asserts unreasonable 

delay in issuing an NPDES permit and seeks to compel the issuance of such permit is 

within the exclusive jurisdiction of the courts of appeals. 

Congress expressly provided for judicial review of certain EPA agency actions 

under the CWA exclusively in the United States courts of appeals. Section 

509(b )( 1 )(F) of the CWA vests exclusive jurisdiction in the courts of appeals to review 

@~inistrator ~ion ... in issuing or denying any permit under section 1342 of 

[the CWA]. &I U.S.C. § 1369(b)(1)(F); see a/so Crown Simpson Pulp Co. v. Castle, 445 

U.S. 193, 196-97 (1980) (holding that the court of appeals had jurisdiction under 33 

U.S.C. § 1369(b)(1)(F) to review EPA ~i sion regarding a state-issued CWA section 

402 permit); City of Pittsfield, Mass. v. EPA, 614 F.3d 7,10 (1st Cir. 2010) ( @~UWA 

gives us jurisdiction to review the EPA :ftsal federal perm it action[.] :ii)Je subject 

matter covered by CWA section 509 is indeed limited, as noted in the multiple cases 

cited in the Petition at 16-17, but the limited list of agency actions in CWA section 

509 in no way lim its the courts of appeals ;totective jurisdiction. There can be no 

14 
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dispute that judicial review of Region 1 bance of the Mt. Tom and Schiller 

NPDES permits lies within the exclusive subject matter of the court of appeals. 

Under the well-established doctrine of @~protectjueisdiction, sC forth in TRAG 

and recognized by this Circuit in SeaAir Shuttle, jurisdiction for judicial review of this 

claim alleging unreasonable delay is exclusive in this Court. 

The basis of Petitioners cfdnfusion appears to be their failure to recognize the 

essential and mutually exclusive difference between claims that may be brought 

pursuant to section 505(a)(2) of the CWA and claims that assert unreasonable delay in 

violation of the APA. See Petition at 2, 14 (stating that they may assert @~additionally 

and alternatively ~h APA unreasona ble delay claims and CWA section 505 

mandatory duty claims in district court). CWA section 505(a)(2}, the citizens siiit 

provision, provides subject matter jurisdiction in the district courts for claims alleging 

EPA :ftsure to perform a duty that is nondiscretionary with the Administrator under 

the CWA. 33 U.S.C. § 1365(a)(2). In such a suit, the court may order EPA @~to 

perform [such nondiscretionary] act or duty. ilfi. However, @~p}IIIer to impose a 

clear-cut nondiscretionary duty, [the statute] must ~~categoricatl}!ndat[e] tiiat ile 

Administrator perform a specified act @~bjate-certain deadline. iiSierra Club v. 

Thomas, 828 F.2d at 791; see a/so Maine v. Thomas, 874 F.2d 883, 888 (1st Cir. 1989) 
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(noting that a nondiscretionary duty must state @~w.bas requir ed to take what 

action, ai!!Well as @~wtten e duty must be fulfilled ii). 

The APA, on the other hand, provides for judicial review of agency action that has 

allegedly been @~unreasonabijelayed, $1J.S.C. § 706(1 ), and as relevant case law 

makes clear, a CWA section 505(a)(2) mandatory duty cause of action and an APA 

cause of action for alleged unreasonable delay are distinct and mutually exclusive. An 

alternative claim alleging agency action unlawfully withheld or unreasonably delayed 

under the APA is not available where a more particular statute provides a separate 

remedy to enforce a mandatory duty, as does the CWA in section 505. See, e.g., Nat J;t/ 

Wildlife Fed J:t~Jrowner, No. 95-1811 (JHG), 1996 WL 601451, at *6 (D.D.C. Oct. 11, 

1996), aff ~~fl.? F.3d 1126 (D.C. Cir. 1997) ( @~lbe extent that the plaintiffs are 

attempting to sue under the APA to enforce a nondiscretionary duty under Section 

6 In the District of Massachusetts, these Petitioners filed a com plaint asserting both an 
APA unreasonable delay claim and two CWA section 505 mandatory duty claims. 
Sierra Club v. EPA, Case No 1 :12-cv-10902 (D. Mass.). As discussed in detail in 
EPA iitemorandums in support of its motion to dismiss, there was no statutory basis 
for the mandatory duty claims asserted in the complaint. See id., ECF Nos. 11, 12, 49. 
In brief, contrary to the allegations in the complaint, nothing in the CWA directs EPA 
either to deem NPDES permits terminated after the conclusion of a five-year term, or 
to revise NPDES permits immediately at the conclusion of a five year term. See 
generally id. Moreover, section 558(c) of title 5 of the United States Code applies to 
expired NPDES perm its so that they are administratively continued by operation of 
law if a timely, complete application for renewal is filed. See Cost/e, 445 U.S. at 210-11 
n.10; see a/so 40 C.F.R. § 122.6. Petitioners voluntarily dismissed the district court 
complaint on January 23, 2013. Sierra Club, Case No. 1 :12-cv-1 0902, ECF No. 58. 
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303(c)(4)(A), [the relevant counts] will be dismissed, because APA review of 

mandatory duties is not available under the Clean Water Act. il). 

In the present case, Petitioners assert that EPA :iJ!mction on the pending permit 

applications constitutes unreasonable delay. Petition at 1. However, Petitioners it 

discussion of the cases conflates the mutually exclusive CWA section 505 mandatory 

duty cause of action and the APA cause of action for alleged unreasonable delay. For 

example, Petitioners erroneously rely on the Fifth Circuit ~ision in Chemical 

Manufacturers Association v. EPA, 870 F.2d 177, 266 (5th Cir. 1989). Petition at 17. In 

Chemical Manufacturers, the Fifth Circuit considered a CWA claim seeking to compel 

EPA action to meet @~a specif<imgre ssional mandate that the EPA control the 

discharge of toxic pollutants into navigable waterways. :80 F.2d at 265. The 

Chemical Manufacturers court held that it did not have jurisdiction over the CWA claim 

because pursuant to CWA section 505, district courts have exclusive jurisdiction over 

CWA mandatory duty claims. /d. The Fifth Circuit :tbslclusion that district courts 

have exclusive jurisdiction over CWA citizen suit claims for failure to perform a 

mandatory duty is inapposite to Petitioners it argumelll:§arding jurisdiction over 

their APA claim of unreasonable delay where a mandatory duty is not involved. 

Petitioners rttiance on Kitlutsisti v. ARGO Alaska, Inc., 592 F. Supp. 832, 840-41 

(D. Alaska 1984), is also misplaced. Petition at 18. The district court ~ision was 

vacated by the Ninth Circuit with no discussion of the district court ~sdiction. See 

Kitlutsisti v. ARGO Alaska, Inc., 782 F.2d 800 (9th Cir. 1986). Moreover, the Ninth 

17 

ED_00011 OPST _00006008-00027 



FOIA 2014-009508 Interim 2 

Circuit subsequently adopted, and has repeatedly endorsed, the doctrine of protective 

jurisdiction, stating @~twitere a statute co mmits review of final agency action to the 

court of appeals, any suit seeking relief that might affect the court :fiilture jurisdiction 

is subject to its exclusive review. ilub. Uti/. Comm fiftfJr. v. Bonneville Power Admin., 

767 F.2d 622, 626-27 (9th Cir. 1985); see a/so Clark v. Busey, 959 F.2d 808, 811-12 (9th 

Cir. 1992); Cal. Energy Comm Jtdohnson , 767 F.2d 631, 634 (9th Cir. 1985). 

In sum, Petitioners challenge an alleged delay in EPA action on two pending 

NPDES permit applications, asserting unreasonable delay; they do not allege a claim 

that EPA has not performed an enforceable mandatory duty, pursuant to CWA 

section 505(a)(2}, 33 U.S.C. § 1365(a)(2). Because Congress provided that judicial 

review of the issuance or denial of NPDES permits is exclusively in courts of appeals, 

under the well-established doctrine of @~pm:ttive jurisdiction, j@isdiction for judicial 

review of this claim of alleged delay is exclusive in the court of appeals. 

II. EPA IS ACTING ON THE FACILITIES UPDES PERMITS AND 
THE CIRCUMSTANCES HERE DO NOT WARRANT MANDAMUS 

Petitioners request that the Court order EPA to prepare NPDES permits for both 

Mt. Tom and Schiller, and seek to impose their preferred schedule, requiring draft 

permits in six months and final permits within an additional six months. Petition at 

29. EPA recognizes that the existing perm its have been administratively continued 

for a long time. The Agency is actively working on renewing these permits, 

undertaking the extensive and complex analyses necessary to develop required permit 
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terms, and has a plan to prepare draft NPDES permits and then take final action on 

the permits by June 30, 2016. Decl. ~~ 82-106. Petitioners ~posed schedule does 

not provide adequate time for the necessary scientific work or administrative process 

and would disrupt the Agency ~Sier priorities. /d.~~ 83-96. The extraordinary 

remedy of mandamus is not appropriate here, and the petition should be denied. 

A. Mandamus Relief Is Not Warranted Under the TRAG Factors. 

In cases seeking mandamus based upon claims of unreasonable agency delay, 

this Court has adopted factors set forth by the District of Columbia Circuit in TRAG 

as guidance for review of such claims: 

1) a &~rmEreason ~erns the time agencies take to make decisions; 2) 
delays where human health and welfare are at stake are less tolerable than 
delays in the economic sphere; 3) consideration should be given to the effect 
of ordering agency action on agency activities of a competing or higher priority; 
4) the court should consider the nature of the interests prejudiced by delay; and 
5) the agency need not act improperly to hold that agency action has been 
unreasonably delayed. 

Towns of Wellesley, Concord and Norwood, Mass. v. FERC, 829 F.2d 275, 277 (1st Cir. 

1987) (citing TRAG, 750 F.2d at 80). This test is &~veeyerential to administrative 

agencies. :£1\m. Auto. Mfrs. Ass :i:tMa ss. Dep r#tEnvtl. Prot. , 163 F.3d 74, 82 n.9 (1st 

Cir. 1998). With this guiding principle in mind, consideration of the factors here 

should not result in mandamus relief. 
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1. A rule of reason supports additional time in this case. 

The first factor istlm~g encies take to make decisions must be 

governed by a rule of reason. ~j(jjfrelf£ore Commc :iltm, , 531 F.3d 849, 855 (D.C. Cir. 

2008) (quoting TRAG, 750 F.2d at 80). The @~rmEreason ... cannot be decided in 

the abstract, by reference to some number of months or years beyond which agency 

inaction is presumed to be unlawful. MfMashpee Wampanoag Tribal Council, Inc. v. Norton, 

336 F.3d 1094, 1102 (D.C. Cir. 2003). The reasonable time frame for agency action 

will depend in large part on @~tmnplexity of the task at hand, the significance (and 

permanence) of the outcome, and the resources available to the agency. ~fd. An 

@~adm inistrat8@ency is entitled to considerable deference in establishing a timetable 

for completing its proceedings, M:utler v. Hayes, 818 F.2d 879, 896 (D.C. Cir. 1987}, 

particularly when the proceedings present ~ plex scientific and technical issues, ~~ 

Oil, Chemical & Atomic Workers International Union v. Zegeer, 768 F.2d 1480, 1488 (D.C. 

Cir. 1985). 

A rule of reason in this case must take into account the extensive resources 

required for the complex analyses necessary to develop NPDES permits for steam 

electric power plants, and the time necessary for meaningful public process and 

development of the Agency :te.sponse to comments, including additional scientific 

and technical analyses that may be necessary before final Agency action. See Decl. ~~ 

82-93. The time required to prepare a draft NPDES permit and then take final 

action on the draft perm it varies on a case-by-case basis. Nonetheless, similar 
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permitting actions, which often required years, provide useful guidance, and show that 

the 12 months requested by Petitioners is unreasonable. /d.~~ 92-93. 

The Region must be afforded the time necessary to analyze the complex 

ecological, technological and economic issues specific to each facility so that it can 

reach considered results that are appropriately protective of public health and the 

environment and are not arbitrary, capricious, or an abuse of discretion. See Sierra 

Club v. Thomas, 828 F.2d at 798-99. The time Region 1 is planning to spend evaluating 

the issues specific to each facility will allow it to make a fully-considered decision and 

should decrease the chance of future challenges to its ultimate decisions on the merits 

of the issues. /d. In contrast, a rushed and less fully-considered decision is more 

likely to result in future challenges and increases the risk of a time-consuming remand 

that will increase the overall time for EPA to implement the statutory scheme. /d. 

The time that Region 1 plans to spend now could well serve to decrease the total time 

necessary for EPA to implement the statutory scheme. /d.; see a/so In re United Mine 

Workers of Am. lnt liJtlion, 190 F.3d 545, 555 (D.C. Cir. 1999) ( @~[T~ency ~n 

may well shorten the overall period of delay by resolving issues that would otherwise 

become the subject of litigation. 41). 

Whether the statutory scheme provides a timetable or other indication of the 

speed with which Congress expects the agency to proceed may inform the @~rule 

reason fil agency action. See TRAG, 750 F.2d at 79-80. Congress provided that 

NPDES permits be limited to terms of up to five years, 42 U.S.C. § 1342(b)(1)(B), and 
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pursuant to the APA section 9(b), 5 U.S.C. § 558, that the permits would be 

administratively continued by operation of law upon filing of a timely and complete 

renewal application. EPA does not dispute that the length of administrative 

continuances for the NPDES permits in this case are extensive. See Decl. ~~ 27-33. 

Nonetheless, given the competing priorities in NPDES permitting and limited 

resources for agency action in administering the NPDES program, as well as the 

complexity of the issues attendant to these particular agency actions, the five-year 

term for NPDES permits does not dictate a @~mfEreason til agency action in 

every case, and especially not in this one. Even in the face of a statutory deadline, 

which is not present in this case, courts have concluded that a delay of years does not 

warrant mandamus relief when the administrative proceedings present complex issues. 

See In re United Mine Workers of Am. lnt liJtlion, 190 F.3d at 554 (finding agency :its 

schedule of years not facially unreasonable in light of, among other things, the 

agency ileed to collect and analyze da ta and develop a rulemaking record); see a/so 

Grand Canyon Air Tour Coali. v. Fed. Aviation Admin., 154 F.3d 455, 476-78 (D.C. Cir. 

1998) (declining to require speedier response where agency had a plan for action and 

the @~issireiolved [w ere] complex :£1). 

In light of the above considerations, under the first factor, this Court should defer 

to EPA !taeframe for action on the pend ing NPDES permit renewals for these two 

steam electric power plants, which as explained below, also addresses competing 

priorities in Region 1 :4N~DES permit program. 
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2. Health and welfare concerns are not dispositive here and do not counsel in 
favor of mandamus. 

The second factor, which concerns the length of delay when health and welfare 

are at stake, does not counsel in favor of granting mandamus in this case. This factor 

is certainly not dispositive here because EPA ~ire docket involves issues 

concerning human health and welfare. Sierra Club v. Thomas, 828 F.2d at 798. 

Whether the public health and welfare will benefit or suffer @~depem:41acially upon 

the competing priorities that consume EPA !fose, since any acceleration here may 

come at the expense of delay of EPA action elsewhere. ifd. In this case, as 

explained herein and in the Webster Declaration, accelerating action on the Mt. Tom 

and Schiller permits ~twoaller facilities which have operated at significantly below 

their potential capacity in recent years ~'delay completion of new NPDES 

permits for Merrimack Station, GE-Aviation, and Pilgrim Nuclear Power Station, and 

based on EPA :tts"rent information, will threaten greater environmental harm. Decl. 

~~ 82, 94-98. Thus, concern for water quality in the larger New England area weighs 

against mandamus. 

Moreover, Petitioners ci!ims for speci fie environmental harms related to the 

Mt. Tom and Schiller permit renewal delays are speculative at best. Petitioners 

suggest that the new NPDES permits will require more stringent thermal discharge 

and cooling water withdrawal lim its based on closed-cycle cooling and, therefore, 

permitting delays have caused environmental harm. This argument presumes the 
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content of EPA :tiilal action on the NPDES perm its. While it may be that after due 

consideration, EPA will conclude that effluent limits based on closed-cycle cooling 

systems are required, that outcome cannot be presumed. See, e.g., id. ~~ 72(i}, 75(a). 

Similarly, in regard to EPA ~0 non-binding guidance concerning coal 

combustion residual impoundments, referenced in the Petition at 27, Region 1 will 

consider the guidance and other information relevant to the Facilities during 

development of the new perm its, but the resu Its of the Region 1 tina lysis cannot be 

prematurely presumed. EPA tbsrent infor mation, however, is that Schiller has no 

such impoundments and that discharges from Mt. Tom :tOre impoundment are 

currently regulated under the existing NPDES perm it. Decl. ~ 98. 

Petitioners also incorrectly suggest that delay in renewing Mt. Tom ~mit has 

harmed the environment by delaying decisions about new wastewater treatment 

equipment for wastewater from the facility :flue gas desulfurization air pollution 

control equipment. Region 1 understands that Mt. Tom has no discharges at present 

from that equipment. /d.~~ 80(a)(iii}, 81(b). 

Finally, while the second factor recognizes that human health concerns are, on 

balance, more important than economic concerns, it does not stand for the 

proposition that EPA should not be afforded the time necessary for complex 

decision-making in the realm of human health and the environment. 
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3. EPA has competing priorities which impact the time frame for action on re
issuing NPDES permits. 

The third factor takes into account the effect that expediting agency action may 

have on agency activities of a higher or competing priority. Congress has assigned 

EPA very broad responsibilities not only under the CWA, but also under other 

equally complex environmental statutes. Sierra Club v. Thomas, 828 F.2d at 798. 

Congress has also provided EPA with finite, and potentially diminishing, resources to 

meet these competing responsibilities. /d.; Decl. ~~ 34, 103. 

Petitioners ask this Court to compel expedited action on two pending NPDES 

permits, which are amongst a significant number of NPDES permits, including other 

backlogged permits, that Region 1 must address. EPA has developed a plan to 

address this backlog and is implementing that plan. Decl. ~~ 28-34. The relief 

requested by Petitioners is jlraicial or der putting [the Mt. Tom Station and Schiller 

Station renewal applications] at the head of the queue wlich @~sim~9ves all 

others back one space and produces no net gain. :£11 re Barr Laboratories, 930 F.2d 72, 

75 (D.C. Cir. 1991 ). 

In In re Barr Laboratories, the D.C. Circuit denied mandamus relief when, under 

analogous circumstances, a pharmaceutical company sought mandamus requiring the 

Food and Drug Administration ( @~FDA il~mply with a statutory deadline for 

review of the company ~lications to sell generic drugs. Although the FDA had 

violated the deadline, the court denied mandamus relief because the court found that 
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putting plaintiff ~lication first simply changed the order of applications and did 

not eradicate the delay. 930 F.2d at 75; see a/so In re Monroe Commc JlJaxrp. , 840 F.2d 

942, 946 (D.C. Cir. 1988) (denying mandamus for five year delay in television license 

renewal because courts @~m~&e agenci es great latitude in determining their 

agendas 41). 

Petitioners have not explained why action on the NPDES permits for these two 

facilities is more compelling than any other NPDES permit applications. Indeed, 

Region 1 has made a reasoned policy decision that action on other perm its is even 

more compelling. Decl. ~~ 94-96. In recent years, the Region has completed a 

number of other permits for power plants, and has published draft permits forGE

Aviation and Merrimack Station, but still needs to prepare responses to comments 

and issue final perm it decisions for these facilities. /d. ~~ 75-76. The Region is also 

currently working on a new draft perm it for the Pilgrim Nuclear Power Station, 

another large power plant, and in addition, must address other significant NPDES 

perm its, e.g., municipal sewage treatment plant perm its. /d.~~ 23-25, 78. 

EPA is not arguing that the Mt. Tom and Schiller permits are unimportant, but 

rather, that their schedules should not have been, and should not currently be, 

accelerated at the expense of the Region ~forts to address these other perm its. The 

shortage of resources in the face of this extremely complex and labor-intensive task of 

evaluating NPDES permits for steam electric power plants (and other complex 

NPDES permits) weighs strongly against the relief requested by Petitioners. 
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4. Petitioners ci!ims of harm and pre judice do not warrant mandamus. 

As discussed above, Petitioners ctiims of environmental harm are speculative, 

and in fact, the potential for environmental harm is greater if EPA was to be forced 

by a mandate to reorder its priorities and thus delay ongoing actions related to more 

environmentally significant NPDES perm it applications. 

Petitioners also assert harm to their ability to participate in the NPDES 

permitting process, and to inform them selves and educate their members. Petition at 

28. Petitioners fail to provide any support for these asserted harms, which are 

illusory. Once the draft permits are available for public comment, Petitioners will 

have the opportunity to participate in the NPDES permitting process by submitting 

comments as set forth in the CWA and EPA implementing regulations. See 40 

C.F.R. §§ 124.6, 124.10. Petitioners c1!i m that EPA :tbS>ice to direct its limited 

resources to more environmentally significant priorities somehow harms their 

@~interie"St •earn[inmc]lre atil>ut the Facilities and @~educatthgir members 

about the environmental impacts isllso me ritless. Petitioners have taken advantage 

of the Freedom of Information Act, 5 U.S.C. § 552, to obtain substantial information 

about the Facilities from EPA. Decl. ~ 99. 

Petitioners a'stertions of harm to enforcement and compliance also lack merit. 

Both Facilities must comply with the CWA and the terms of their existing NPDES 

permits. Petitioners attticipation of future NPDES permits has no effect on the 

present-day requirement the Facilities comply with the CWA, and in no way impedes 
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any potential CWA enforcement action. The nature and extent of the interests that 

Petitioners claim to be prejudiced by delay do not warrant the issuance of a writ of 

mandamus here. See Kokajko v. FERC, 837 F.2d 524, 526 (1st Cir. 1988) (delay in 

FERC decision-making process did not subject petitioner to irreparable injury such 

that issuance of a writ of mandamus was warranted). 

5. There is no allegation of impropriety here. 

The final TRA C factor provides that the Court need not @~finrcj impropriety 

lurking behind agency lassitude in order to hold that agency action is ~~unreasonably 

delayed. McTRAC, 750 F.2d at 80 (citations omitted). Petitioners have not suggested 

that EPA is acting in bad faith. Nor has there been any @~lassitl.Glie~ ~

Rather, as explained above and in the Webster Declaration, EPA is and has been 

diligently addressing the complex technical and scientific issues involved in issuing 

NPDES permits to steam electric power plants, and it reasonably requires adequate 

time to complete action on the Facilities ~m its. Therefore, to the extent this factor 

has any bearing on this case at all, it counsels against a finding of unreasonable delay. 

B. At Most. the Court Should Retain Jurisdiction While EPA Proceeds. 

Congress did not set forth a specific timeframe for EPA to issue NPDES permits. 

In the face of a changing regulatory landscape, limited resources, and competing 

priorities, Region 1 is diligently moving forward to address the controversial and 

complex issues involved in multiple pending NPDES permitting actions for steam 

electric power plants, only two of which are the subject of the present case. 
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Region 1 reasonably requires additional time to complete its review of the complex 

ecological, technological, and economic issues necessary to issue draft NPDES 

perm its for the two Facilities. /d. ~ 83. Region 1 anticipates that, for the most part, 

the draft NPDES permits will be ready in spring 2014. However, revisions to the 

effluent limitations guideline for steam electric power plants are scheduled to be 

issued by May 22, 2014, pursuant to a judicially entered consent decree. Defenders of 

Wildlife v. Jackson, Case No. 10-cv-01915 (D.D.C). It is reasonable for the draft 

perm its to reflect such revisions; therefore, the Region anticipates that the draft 

permits will be made available for public comment by June 30, 2014, after it has a 

chance to consider the application of the new guideline. Decl. ~~ 82, 84-86. This will 

also give concerned persons who might comment on the draft permits the 

opportunity to consider the effect of the new regulations. 

After the close of the comment periods for the two draft permits, Region 1 must 

consider all the comments, provide written responses to comments, comply with 

various federal laws applicable to its perm it actions, such as the ESA, and take final 

action on the permits. As explained in the Webster Declaration, based on Region 1 :its 

experience in other, similar perm it actions, the Region anticipates final action on the 

Mt. Tom and Schiller NPDES perm its by June 30, 2016. /d.~~ 82, 88-92, 100-06. 

EPA :ttsedule takes into account not only the complex scientific, technical, legal and 

policy issues presented by NPDES permits for power plants, but also the competing 

priorities to be addressed by the Region, and the needs of the notice-and-comment 
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process. /d. In contrast, the schedule proposed by Petitioners is unsupported and 

arbitrary. EPA should be allowed to complete its review in a time frame dictated by 

sound science and in recognition of other competing priorities. 

If the Court dismisses the petition, as EPA believes it should, Petitioners can 

always renew the petition should EPA take significantly longer than anticipated to 

complete its work. If the Court believes the right to file a new mandamus petition 

would be insufficient to protect Petitioners, the case law suggests retaining jurisdiction 

while the Agency completes its action. See TRAG, 750 F.2d at 80; In re Ctr. for Auto 

Safety, 793 F.2d at 1354. 

CONCLUSION 

For all these reasons, the Court should deny and dismiss the petition for a writ 

of man dam us. 

Dated: March 14. 2013 

Respectfully Submitted, 

IGNACIA S. MORENO 
Assistant Attorney General 
Environment and Natural Resources Division 

s/ Amy. J. Dona 
AMY J. DONA 
United States Department of Justice 
Environmental Defense Section 
P.O. Box 7611 
Washington, D.C. 20044 
(202) 514-0223 
amy .dona@usdoj .gov 

Attorneys for EPA 
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in order to comply with a variety of environmental regulations. A mandate for closed-cycle 
cooling would require additional compliance investments making some facilities uneconomic, 
forcing retirement and causing adverse energy impacts. States need the discretion to weigh costs 
and benefits and accommodate the variability in aquatic resources, other environmental factors 
and physical site configurations when selecting entrainment control options. 

In addition, cooling water intake structure permits include a great deal of site-specific 
information that has to be carefully collected, prepared and analyzed. [tis a task the industry 
does not take lightly but neither should it be made more difficult by unnecessarily constraining 
the compliance deadline in which to complete the necessary studies and analyses. We urge EPA 
to provide a reasonable time period for plant owners to collect and state permitting authorities to 
evaluate information necessary to process permit applications. 

Lastly, it is imperative that cooling ponds created specifically to serve as integral components of 
closed-cycled cooling systems, not be subject to regulation simply because the cooling ponds 
were created in or impound "Waters of the United States." Precluding such closed-cycled 
cooling systems from satisfying section 316(b) impingement and entrainment standards is unfair, 
costly, environmentally unnecessary, and could have the perverse effect of causing facility 
owners to draw more water from nearby rivers, aquifers or municipal supplies as a means to 
comply with the regulations. 

Thank you for considering our views in obtaining a flexible, balanced rule that is 
administratively achievable, environmentally protective and economically justifiable. We are 
sure the Illinois Environmental Protection Agency stands ready to work with you and your staff 
to assure the best possible outcome on this rulemaking. 

Sincerely 

Alec Messina, xecutive Director 
Illinois Environmental Regulatory Group 

er, Vice President & COO 
Illinois Manufacturers' Association 

.fcni!dLC- ;/J1~'wd 
Todd Maisch, Executive Vice President 
Illinois Chamber of Commerce 
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cc: Docket ID No. EPA-HQ-OW-2008-0667; www.re~ulations.gov 

Lisa Bonnett, Director, Illinois Environmental Protection Agency 
Marcia Willhite, Bureau of Water, Illinois Environmental Protection Agency 
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To: 
From: 

Jones, Jim[Jones.Jim@epa.gov] 
Stoner, Nancy 

Sent: 
Subject: 

Mon 1/6/2014 9:48:51 PM 
RE: ESA 

From: Jones, Jim 
Sent: Monday, January 06,2014 9:19AM 
To: Stoner, Nancy 
Subject: RE: ESA 

From: Stoner, Nancy 
Sent: Monday, January 06,2014 9:00AM 
To: Jones, Jim 
Subject: RE: ESA 

From: Jones, Jim 
Sent: Monday, January 06, 2014 8:45AM 
To: Stoner, Nancy 
Subject: ESA 

Nancy, I understand from Lisa Feldt that OW (and the Administrator) is i-~~~-~-~·~:~·;~~;:~~~-~-~ith some 
ESA issues related to a 316(b) rulemaking. we have a longstanding r~:·,-:~~~~~;~;~:ioii_E_S.A 
compliance. I think it might be useful for both of our offices to shar~-·some._of our experiences 
so as to allow both of our orgs to have "our eyes wide open" as we work through the issues. I 
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would suggest that you and me and some of our senior managers who have worked these issues 
get together. I'd be happy to schedule. Thoughts? 

Jim Jones 

Assistant Administrator 

Office of Chemical Safety and Pollution Prevention 

US EPA 

202 564-0342 
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To: 
From: 
Sent: 
Subject: 
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Deputy Admin istrator[62Perciasepe. Bob 73@epa .gov] 
Stoner, Nancy 
Tue 12/3/2013 6:05:42 PM 
Is there info/talkers that you'd like us to prepare for OIRA on 316(b) and ESA? 
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Sent: 
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Penman, Crystai[Pen man .Crystal@epa .gov] 
Stoner, Nancy 
Wed 11/6/2013 8:54:19 PM 
Fw: November Action Status Matrix 

From: Nelson, Tomeka 
Sent: Wednesday, November 06, 2013 1:55:05 PM 
To: Stoner, Nancy; Kopocis, Ken; Shapiro, Mike; Gilinsky, Ellen 
Cc: Best-Wong, Benita; Peck, Gregory; Lape, Jeff; Lousberg, Macara; Klasen, Matthew; Fontaine, 
Tim; Loop, Travis; Evalenko, Sandy; Southerland, Elizabeth; Sawyers, Andrew; Scozzafava, 
MichaeiE; Sanelli, Diane; Grevatt, Peter; Bathersfield, Nizanna; Frace, Sheila; Koo-Oshima, 
Sasha; Bissonette, Eric; Ruf, Christine; Nelson, Tomeka; Evans, David 
Subject: November Action Status Matrix 

Tomeka Nelson 

OW Water Policy Staff (Detail) 

202-566-1291 

3226C- WJC East 
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To: 
From: 
Sent: 
Subject: 
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Feldt, Lisa[Feldt.Lisa@epa.gov]; Vaught, Laura[Vaught.Laura@epa.gov] 
Stoner, Nancy 
Wed 11/6/2013 3:23:24 PM 
Fw: FYI: Two stories on House Dems' letter to GM on 316(b) 

From: Southerland, Elizabeth 
Sent: Wednesday, November 06, 2013 9:42:06 AM 
To: Stoner, Nancy; Gilinsky, Ellen; Kopocis, Ken; Loop, Travis 
Subject: Fw: FYI: Two stories on House Dems' letter to GM on 316(b) 

From: Skane, Elizabeth 
Sent: Wednesday, November 06, 2013 9:00:39 AM 
To: Southerland, Elizabeth; Wood, Robert; Hewitt, Julie 
Cc: Zipf, Lynn; Lalley, Cara 
Subject: FYI: Two stories on House Dems' letter to GM on 316(b) 

In case you missed these ... (have not seen these in CMS yet, I don't think) 

House Dems pressure EPA on cooling water at power plants ahead of coming rule 
Annie Snider, E&E reporter 

Published: Tuesday, November 5, 2013 
Democratic House lawmakers are pressing U.S. EPA to release a strong national standard to reduce the number of 
fish and other aquatic organisms sucked into power plants' cooling water intake structures as the agency stands 
poised to release a long-awaited final rule in the coming weeks. 
Nineteen Democrats, led by House Democratic Steering Committee member Keith Ellison (D-Minn.), wrote EPA 
Administrator Gina McCarthy on Friday calling for a rule that would require all existing power plants to use closed
cycle cooling, which the agency has deemed to be the best available technology. 
That technology has long been required for new power plants, but the rule proposed by EPA for existing power 
plants in 2011 would only require old power plants to install closed-cycle cooling when they build new power-
generation units at existing facilities March 29, 2011). 
"As currently written, the proposed new rules on power plant cooling structures fail to set a strong national standard 
for protecting aquatic ecosystems, despite the availability and prevalence of closed-cycle technology," the 
lawmakers wrote. "Although closed-cycle cooling and reclaimed water technology has been widely used for 
decades, over 600 power plants across the country still use outdated once-through cooling structures." 
The lawmakers also joined environmental groups in blasting the proposed rule for leaving case-by-case decisions up 
to state regulators, which they say is essentially the status quo. A report released by green groups last month 
contended that states are currently doing a shoddy job on permitting Oct. 2). 
EPA was due to finalize the cooling water intake rule yesterday under a settlement agreement with enviromnental 
groups, but last week said it needed an additionall6 days due to the goverrnnent shutdown Nov. 1). 
The agency is currently in talks with environmental groups about a potential further extension. 
"This is just delay on top of literally decades of delay," said Reed Super, the attorney representing enviromnental 
groups that brought the lawsuit that led to the settlement agreement. 
Super said that enviromnentalists are willing to keep turning to the courts if they are not happy with the final rule, 
noting that green groups have recently filed lawsuits in New York, New Jersey and Delaware over individual 
permits that they argue are not strict enough. 
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"If the rule looks something like the proposed rule, then we'll have no choice but to sue and challenge the rule 
again," he said. 

By '-'-'-'-'-='-'-"'--'--'-'---'"'-"=1-=-

Nov. 5 -Six House Democrats are urging the Environmental Protection Agency to write a stronger 
rule for cooling water intake structures at power plants and industrial facilities than the one currently 
proposed. 
In a Nov. 1 letter to EPA Administrator Gina McCarthy, the lawmakers said the EPA should mandate 
closed-cycle cooling for all existing power plants. 
The current proposed rule would require state environmental agencies to make site-specific 
determinations about the technology, which the lawmakers say would be a burden on strained state 
agencies. 
A closed-loop, or recirculating system, allows water to be withdrawn once, whereas the system 
currently used by power plants allows them to withdraw water for each use. 
The letter urged EPA to set a "strong, national standard to upgrade power plant cooling structures, 
instead of continuing the policy of environmental degradation, unustainable resource use and energy 
grid insecurity." 
The leter was signed by Reps. Keith Ellison (D-Minn.), Earl Blumenauer (D-Ore.), Matthew Cartwright 
(D-Pa.), Yvette Clarke (D-N.Y.), Sam Farr (D-Calif.) and Raul Grijalva (D-Ariz.). 
EPA is scheduled to issue a final cooling water intake rule Nov. 20. The White House Office of 
Management and Budget has been reviewing the rule since July 30 '"""-'"-'-""-'=-'-'-'-'---''-"'-'--"'-"~'-"'-""-J 
More Than 1,000 Plants Affected 
The final cooling water intake rule would require more than 1,000 power plants and industrial facilities 
to obtain National Pollutant Discharge Elimination System permits that reflect the best available 
technology in design, location and construction of cooling water intake structures to limit the trapping 
and killing of fish and other marine life. 
The intake structures at industrial facilities draw water from rivers, lakes and streams to be used used 
for cooling. However, aquatic organisms are harmed or killed when they get drawn into these systems 
or become trapped on screens intended to filter them out. 
EPA proposed the rule in March 2011 under Section 316(b) of the Clean Water Act, which requires EPA 
to establish standards for cooling water intake structures that reflect best available technology. 
Under the proposed rule, EPA's preferred option would require impingement-prevention controls for 
existing facilities that withdraw at least 25 percent of their water for cooling and have a design intake 
flow of 2 million gallons or more per day. Entrainment controls would be based on site-specific 
determinations. 
New units at existing facilities under this preferred option would be required to use closed-loop cooling 
towers, which are already required for new facilities. 
Groups Support Closed-Cycle Cooling 
The lawmakers views reflect those of the environmental groups that have been urging the EPA to 
require closed-cycle cooling for new and existing power plants and factories. EPA is working under a 
2010 settlement agreement with Riverkeeper and other environmental groups that was modified in 
2012 to issue this final rule (Riverkeeper v. Jackson, S.D.N.Y., No. 93-Civ-0314, 7/17/12; """--'-'~-'='-"--"-'-

Despite the "availability and prevalence" of closed-cycle technology, the lawmakers told McCarthy that 
the 600 power plants, which will be affected by the new regulations, still use outdated-once-through 
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cooling structures. 
"These structures degrade the ecology of our rivers, estuaries, and harbors by directly causing wildlife 
mortality, thermal pollution, and unsustainable water overuse. As climate change continues to 
accelerate, the negative effects of once-through cooling structures will be magnified," the lawmakers 
wrote. 
To contact the reporter on this story: Amena H. Saiyid in Washington at=~'-"'-"""--='-'-='-"=-'-'-' 
To contact the editor responsible for this story: Larry Pearl at'-"'-"""-'-''-=-'"-'-'-""-'-"'-~ 

For More Information 
The letter from six House Democrats to EPA Administrator McCarthy is available 
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To: Southerland, Elizabeth[Southerland.Eiizabeth@epa.gov]; Gilinsky, 
Ellen[Gilinsky.EIIen@epa.gov]; Kopocis, Ken[Kopocis.Ken@epa.gov]; Loop, 
Travis[Loop.Travis@epa.gov] 
From: Stoner, Nancy 
Sent: Wed 11/6/2013 3:23:06 PM 
Subject: Re: FYI: Two stories on House Dems' letter to GM on 316(b) 

From: Southerland, Elizabeth 

Sent: Wednesday, November 06, 2013 9:42:06 AM 
To: Stoner, Nancy; Gilinsky, Ellen; Kopocis, Ken; Loop, Travis 
Subject: Fw: FYI: Two stories on House Dems' letter to GM on 316(b) 

From: Skane, Elizabeth 
Sent: Wednesday, November 06, 2013 9:00:39 AM 
To: Southerland, Elizabeth; Wood, Robert; Hewitt, Julie 
Cc: Zipf, Lynn; Lalley, Cara 
Subject: FYI: Two stories on House Dems' letter to GM on 316(b) 

In case you missed these ... (have not seen these in CMS yet, I don't think) 

House Dems pressure EPA on cooling water at power plants ahead of coming rule 
Annie Snider, E&E reporter 

Published: Tuesday, November 5, 2013 
Democratic House lawmakers are pressing U.S. EPA to release a strong national standard to reduce the number of 
fish and other aquatic organisms sucked into power plants' cooling water intake structures as the agency stands 
poised to release a long-awaited final rule in the coming weeks. 
Nineteen Democrats, led by House Democratic Steering Committee member Keith Ellison (D-Minn.), wrote EPA 
Administrator Gina McCarthy on Friday calling for a rule that would require all existing power plants to use closed
cycle cooling, which the agency has deemed to be the best available technology. 
That technology has long been required for new power plants, but the rule proposed by EPA for existing power 
plants in 2011 would only require old power plants to install closed-cycle cooling when they build new power-
generation units at existing facilities March 29, 2011). 
"As currently written, the proposed new rules on power plant cooling structures fail to set a strong national standard 
for protecting aquatic ecosystems, despite the availability and prevalence of closed-cycle technology," the 
lawmakers wrote. "Although closed-cycle cooling and reclaimed water technology has been widely used for 
decades, over 600 power plants across the country still use outdated once-through cooling structures." 
The lawmakers also joined environmental groups in blasting the proposed rule for leaving case-by-case decisions up 
to state regulators, which they say is essentially the status quo. A report released by green groups last month 
contended that states are currently doing a shoddy job on permitting Oct. 2). 
EPA was due to finalize the cooling water intake rule yesterday under a settlement agreement with enviromnental 
groups, but last week said it needed an additionall6 days due to the goverrnnent shutdown Nov. 1). 
The agency is currently in talks with environmental groups about a potential further extension. 
"This is just delay on top of literally decades of delay," said Reed Super, the attorney representing enviromnental 
groups that brought the lawsuit that led to the settlement agreement. 
Super said that enviromnentalists are willing to keep turning to the courts if they are not happy with the final rule, 
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noting that green groups have recently filed lawsuits in New York, New Jersey and Delaware over individual 
permits that they argue are not strict enough. 
"If the rule looks something like the proposed rule, then we'll have no choice but to sue and challenge the rule 
again," he said. 

By'-'!_!_~~-'-'---'~~ 
Nov. 5 -Six House Democrats are urging the Environmental Protection Agency to write a stronger 
rule for cooling water intake structures at power plants and industrial facilities than the one currently 
proposed. 
In a Nov. 1 letter to EPA Administrator Gina McCarthy, the lawmakers said the EPA should mandate 
closed-cycle cooling for all existing power plants. 
The current proposed rule would require state environmental agencies to make site-specific 
determinations about the technology, which the lawmakers say would be a burden on strained state 
agencies. 
A closed-loop, or recirculating system, allows water to be withdrawn once, whereas the system 
currently used by power plants allows them to withdraw water for each use. 
The letter urged EPA to set a "strong, national standard to upgrade power plant cooling structures, 
instead of continuing the policy of environmental degradation, unustainable resource use and energy 
grid insecurity." 
The leter was signed by Reps. Keith Ellison (D-Minn.), Earl Blumenauer (D-Ore.), Matthew Cartwright 
(D-Pa.), Yvette Clarke (D-N.Y.), Sam Farr (D-Calif.) and Raul Grijalva (D-Ariz.). 
EPA is scheduled to issue a final cooling water intake rule Nov. 20. The White House Office of 
Management and Budget has been reviewing the rule since July 30 \"""-'"-'-""-'=-'-'-'-'---'"-"4--"'-"~~"-) 
More Than 1,000 Plants Affected 
The final cooling water intake rule would require more than 1,000 power plants and industrial facilities 
to obtain National Pollutant Discharge Elimination System permits that reflect the best available 
technology in design, location and construction of cooling water intake structures to limit the trapping 
and killing of fish and other marine life. 
The intake structures at industrial facilities draw water from rivers, lakes and streams to be used used 
for cooling. However, aquatic organisms are harmed or killed when they get drawn into these systems 
or become trapped on screens intended to filter them out. 
EPA proposed the rule in March 2011 under Section 316(b) of the Clean Water Act, which requires EPA 
to establish standards for cooling water intake structures that reflect best available technology. 
Under the proposed rule, EPA's preferred option would require impingement-prevention controls for 
existing facilities that withdraw at least 25 percent of their water for cooling and have a design intake 
flow of 2 million gallons or more per day. Entrainment controls would be based on site-specific 
determinations. 
New units at existing facilities under this preferred option would be required to use closed-loop cooling 
towers, which are already required for new facilities. 
Groups Support Closed-Cycle Cooling 
The lawmakers views reflect those of the environmental groups that have been urging the EPA to 
require closed-cycle cooling for new and existing power plants and factories. EPA is working under a 
2010 settlement agreement with Riverkeeper and other environmental groups that was modified in 
2012 to issue this final rule (Riverkeeper v. Jackson, S.D.N.Y., No. 93-Civ-0314, 7/17/12; """--'-'"'-=-'='--"--'-'-
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Despite the "availability and prevalence" of closed-cycle technology, the lawmakers told McCarthy that 
the 600 power plants, which will be affected by the new regulations, still use outdated-once-through 
cooling structures. 
"These structures degrade the ecology of our rivers, estuaries, and harbors by directly causing wildlife 
mortality, thermal pollution, and unsustainable water overuse. As climate change continues to 
accelerate, the negative effects of once-through cooling structures will be magnified," the lawmakers 
wrote. 
To contact the reporter on this story: Amena H. Saiyid in Washington at ~"-'-l'-'-"'-"~'-'-"'-'-"-"'-'-'-' 
To contact the editor responsible for this story: Larry Pearl at =-"="-'~=-'-'"-=-=-'-' 
For More Information 
The letter from six House Democrats to EPA Administrator McCarthy is available 
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2004 WL 3757413 (C.A.2) (Appellate Petition, Motion and Filing) 
United States Court of Appeals, 

Second Circuit. 

Waterkeeper ALLIANCE, American Farm Bureau Federation Chicken Council, National Pork Producers 
Council,~National Turkey Federation, American Littoral Society, Sierra Club, Inc., Natural Resources Defense 

Council, Inc., Petitioners/Interveners, 
v. 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, Michael 0. Leavitt, Administrator, United 
States Environmental Protection Agency, Respondents. 

Nos. 03-4470(L), 03-4621(C), 03-4631(C), 03-4641(C), *o3-4709(C), 03-4849(C), 03-40199(C), 03-40229(C). 
July 16, 2004. 

On Petition for Review of Pinal Action of the United States Environmental Protection Agency 

Brief for the Environmental Petitioners (Waterkeeper Alliance, American Littoral Society, Sierra Club, Natural 
Resources Defense Council) 

Jeffrey Odefey, Waterkeeper Alliance, 828 South Broadway, Suite 100, Tarrytown, New York 10591, (914) 674-0622, 
Attorney for Waterkeeper Alliance. 

Melanie Shepherdson, Natural Resources Defense Council, 1200 New York Avenue, NW, Ste. 400, 
Washington, DC 20005, (202) 289-6868, Attorneys for Natural Resources Defense Council. 

Sierra Club Record, 2260 Baseline Road, Ste. 105, Boulder, CO 80302, (303) 449-5595, Attorney for Sierra 
Club, Inc. 

Mid-Atlantic, Environmental Law Center, 4601 Concord Pike, Wilmington, DE 19803-0474, (302) 
477-2086, Attorney for American Littoral Society. 

*I CORPORATE DISCLOSURE STATEMENT 

Pursuant to , Petitioner Waterkeeper Alliance, Inc. states that it is a New York 
nonprofit corporation; Petitioner Sierra Club, Inc. states that it is a California nonprofit corporation; Petitioner Natural 
Resources Defense Council, Inc. ("NRDC") states that it is a New York nonprofit corporation; petitioner American Littoral 
Society states that it is a New Jersey nonprofit corporation. Waterkeeper Alliance, Sierra Club, NRDC, and the American 
Littoral Society ("Environmental Petitioners") state that they do not have any parent companies, subsidiaries or affiliates that 
have issued shares or debt securities to the public. No publicly held company has any ownership interest in Enviromnental 
Petitioners. 

*ii TABLE OF CONTENTS 
CORPORATE DISCLOSURE STATEMENT 

TABLE OF CONTENTS 

TABLE OF AUTHORITIES 
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PRELIMINARY STATEMENT 

JURISDICTIONAL STATEMENT 

STATEMENT OF ISSUES 

STATEMENT OF THE CASE 

I. NATURE OF THE CASE AND COURSE OF PROCEEDINGS AND DISPOSITION IN THE AGENCY 

II. STATEMENT OF FACTS 

A. Description of CAFO Industry and Operations 

B. CAFO Waste Disposal 

C. The Effects of CAFOs on Water Quality and Human Health 

D. History ofCAFO Regulation 

E. The CAFO Rule 

SUMMARY OF ARGUMENT 
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I. NUTRIENT MANAGEMENT PLANS 

II. AGRICULTURAL STORMW ATER 

*iii III. WATER QUALITY BASED EFFLUENT LIMITATIONS 

IV. EFFLUENT LIMITATIONS GUIDELINES 

STANDARD OF REVIEW 

ARGUMENT 

I. THE CAFO RULE'S PERMITTING SCHEME FAILS TO REQUIRE THAT DISCHARGES FROM CAFO LAND 
APPLICATION AREAS MEET CW A REQUIREMENTS 

A. The CAFO Rule Fails to Ensure That CAFO NPDES Permits Meet Technology-Based Standards 

B. The CAFO Rule Unlawfully Fails to Require That NMPs Be Included in NPDES Permits 

II. THE CAFO RULE VIOLATES THE PUBLIC PARTICIPATION REQUIREMENT OF THE CW A 

III. THE EPA APPLICATION OF THE AGRICULTURAL STORMW ATER EXEMPTION TO CAFO LAND 
APPLICATION DISCHARGES IS CONTRARY TO THE CLEAN WATER ACT AND ARBITRARY AND 
CAPRICIOUS 
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A. The Application of the Agricultural Stormwater Exemption to CAFO Discharges Is Contrary to the Clean Water Act's 
Designation of CAFOs as Point Sources 

1. Southview Farm and CAFO Land Application Discharges 

2. EPA's Application of the Agricultural Stormwater Exemption to CAFOs 

*iv 3. Discharges from the Land Application Areas Are Discharges from CAFOs, Hence EPA Cannot Exempt Them from 
NPDES Permit Requirements as "Agricultural Stormwater" 

a. The Land Application of Waste Is Part of the CAFO, Which Is Defined By Statute As a Point Source 

b. CAFO Discharge Are Not Agricultural Stormwater 

c. Congress Intended the Stormwater Exemption to Apply to Non-Industrial Farms, Not CAFOs 

d. CAFOs Are an Exception to Agricultural Stormwater 

IV. THE CAFO RULE UNLAWFULLY EXEMPTS CAFO DISCHARGES FROM WATER QUALITY BASED 
EFFLUENT LIMITATIONS 

A. Overview of Section 302 

B. EPA Has Unlawfully Established a Categorical Exemption ofCAFO Land Application Discharges From Section 302 
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C. EPA's Exemption ofWQBELs Is Arbitrary and Capricious 

V. THE CAFO RULE'S EFFLUENT LIMITATION GUIDELINES VIOLATE THE CLEAN WATER ACT, ARE 
ARBITRARY AND CAPRICIOUS AND OTHERWISE VIOLATE THE REQUIREMENTS OF THE CLEAN WATER 
ACT 

A. The Clean Water Act Specifies Technology-Based Standards In Order to Reduce Water Pollution 

*v 1. Best Practicable Control Technology 

2. Best Conventional Pollutant Control Technology 

3. Best Available Technology 

4. New Source Performance Standards 

B. EPA's Designation ofBPT, BCT, BAT in the CAFO Rule 

C. EPA Failed to Properly Establish BAT Standards For the CAFO Industry 

1. EPA's BAT Standard Fails to Represent the Performance of the Single Best-Performing Plant in the Industry 

2. EPA Improperly Abandoned Option 5 as BAT for Swine, Poultry and Veal CAFOs Because of Purported Cost to Industry 
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a. Costs to Industry Are to Be Given Minimal Consideration in Establishing BAT 

b. EPA Has No Basis for Determining That the Projected Failure Rate Required the Rejection of Option 5 BAT 

c. EPA's 11% Negative Impact Rate for Implementing Option 5 Is within Acceptable Impact Limitations under BAT 

3. EPA's Rejection of Option 3 BAT for Beef, Dairy, and Heifer CAFOs Is Unsupported by the Administrative Record 

*vi a. EPA Determined That Option 3 Represents Best Available Technology Economically Achievable for Eliminating 
Discharges from Beef and Dairy CAFOs 

b. EPA's Rejection of Option 3 as BAT for the Beef and Swine Subcategory is Contrary to the Law 

D. EPA's BCT Determination Is Arbitrary and Capricious Because It Fails to Control or Eliminate Pathogens, a 
Conventional Pollutant, as Required by the Clean Water Act 

1. Rejection of Pathogen Controls Violates Clean Water Act Regulations 

2. Failure to Regulate Pathogens Is Inconsistent with Comparable Regulatory Schemes 

VI. THE CAFO RULE'S NEW SOURCES PERFORMANCE STANDARD FOR THE SWINE, POULTRY, AND VEAL 
SUBCATEGORY IS ARITRARY AND CAPRICIOUS AND FAILS TO COMPLY WITH THE ADMINISTRATIVE 
PROCEDURE ACT'S NOTICE AND COMMENT REGULATIONS 
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A. The CAFO Rule's NSPS for the Swine, Poultry, and Veal Subcategory Is Not Supported in the Record 

B. EPA's Selection ofNSPS for the Swine, Poultry, and Veal Subcategory Is Arbitrary and Capricious Because EPA 
Changed the Standard at OMB's Request Without Further Analysis 

CONCLUSION 

CERTIFICATE OF COMPLIANCE 
*vii CERTIFICATE OF SERVICE AND FILING 
ADDENDUM 

*viii TABLE OF AUTHORITIES 

Cases 

77 
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*ix Citizens Legal Environmental Action Netvvork v. Premium Standard Farms, No. 97-6073-CV-SJ-6, 2000 U.S. Dist. 
LEXIS 1990 (W.D. Mo. 2000) 

Concerned Area Residents for the Env 't v. Southview Farm, 134 F. 3d 114 (2d Cir. 1994) 

petition for cert. denied, 
(No. 03-1125) 
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Kennecott Utah Copper Corp. v. US. Dep't of Interior, 88 F.3d 1991 (D.C. Cir. 1991) 

*x 

7 
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NRDC v. Reilly, modified sub. nom. NRDC v. Whitman, No. 89-2980 (D.D.C.) 

7 
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Legislative History 
A Legislative History of the Water Pollution Control Act Amendments of 1972, ("1972 Legislative History") vol. 1 

A Legislative History of the Water Pollution Control Act Amendments of 1972, ("1972 Legislative History") vol. 2 

Other 
Jiayang Cheng, et al., Evaluation of Alternative Swine Waste Treatment Systems in Comparison with Traditional Lagoon 
System 

T.G. Ciravolo, et al., Pollutant Movement to Shallow Ground Water Tables from Anaerobic Swine Waste Lagoons, 8 J. 
Enviromnental Quality 

Document IdentifYing Substantive Changes Between the Draft Regulation Sent to OMB for Review and the Final 
Regulation 
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Enviromnental Defense et al. Comments (July 30, 2001) 

EPA, Environmental Assessment of Proposed Revisions to the National Pollutant Discharge Elimination System Regulation 
and the Effluent Limitation Guidelines for Concentrated Animal Feeding Operations (January 2001) ("Proposed Rule 
Environmental Assessment") 

*xx EPA, Cost Methodology for the Final Revisions to the National Pollutant Discharge Elimination System Regulation and 
the Effluent Limitation Guidelines for Concentrated Animal Feeding Operations (December 2002) ("Final Rule Cost 
Methodology") 

EPA, Economic Analysis of the Final Revisions to the National Pollutant Discharge Elimination System Regulation and the 
Effluent Limitation Guidelines for Concentrated Animal Feeding Operations (December 2002) ("Final Rule Economic 
Analysis") 

EPA, Development Document for the Final Revisions to the National Pollutant Discharge Elimination System Regulation 
and the Effluent Guidelines for Concentrated Animal Feeding Operations (2002) ("Final Rule Development Document") 
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EPA, Environmental and Economic Benefit Analysis of the Final Revisions to the National Pollutant Discharge Elimination 
System Regulation and the Effluent Limitation Guidelines for Concentrated Animal Feeding Operations (December 2002) ( 
"Final Rule Benefits Analysis") 

EPA, Pollutant Loading Reductions for the Revised Ejjluent Limitation Guidelines for Concentrated Animal Feeding 
Operations (December 2002) ("Final Rule Loads Analysis") 

EPA, Guidance Manual and Sample NPDES Permit for Concentrated Animal Feeding Operations (September 21, 2000) 

EPA, Final CAFO Response to Comments 

EPA, State Compendium; Programs and Regulatory Activities Related to Animal Feeding Operations (May 2002) ("State 
Compendium ") 
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EPA and USDA, Unified National Strategy for Animal Feeding Operations (1999) 

Robert Kellogg, et al., Manure Nutrients Relative to the Capacity of Cropland and Pasture/and to Assimilate Nutrients, 
USDA (December 2000) 

Robbin Marks, NRDC, Cesspools of Shame, (July 2001) 

*xxi Dr. Raymond E. Massey, et al.,Agronomic and Economic Impacts of Lagoon Based Swine Operations Complying With 
The Proposed EPA Zero Discharge Rule 

Memo to CAFO Record 

Memo to Paul Shriner, EPA, from Tom Curry, ERG (Oct. 5, 2001) 

National Cattlemen's Beef Association, Cattle and Beeflndustry Statistics 

Natural Resources Defense Council Comments (July 30, 2001) 

OMB Comments on Review Draft 

ED_00011 OPST _00006118-00035 



FOIA 2014-009508 Interim 2 

W.F. Ritter and A.E.M. Chimside, Impact of Animal Waste Lagoons on Ground-Water Quality, 34 Biological Wastes 39-54 
(1990) 

Laurel J. Staley, EPA, Memorandum to Paul H. Shriner, EPA, Assessment of the Necessity for Controlling Potentially 
Infectious Microorganisms in Animal Wastes at 2 (Jan. 16, 2002) 

Southern Enviromnental Law Center Connnents (July 27, 2001) ... 8, 10, 13-14 State of Wisconsin Connnents (July 27, 
2001) 

Waterkeeper Alliance Connnents (July 30, 2001) 

P.W. Westerman, et al., Swine-Lagoon Seepage in Sandy Soil, 38 Transactions of the ASAE 
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Footnotes 
* This appeal has been withdrawn as per 11/26/03 order. 

Declarations in support of Environmental Petitioners' standing are filed herewith under separate cover. 

2 "SPA" refers to the Special Appendix, which includes EPA's notice of its final CAFO Rule. 

3 "JA" refers to the deferred Joint Appendix filed pursuant to ). 

4 "SUPP JA" refers to the Supplemental Joint Appendix. 

5 Preambles are "evidence of an agency's contemporaneous understanding of its proposed rules." 
see also, 

(reliance on preamble to explain regulation is appropriate). If there is a conflict between the preamble and the rule, 
that requires remand to the agency. Kennecott Utah Copper Corp. v. U.S. Dep't of Interior, 88 F.3d 1991, 1220 (D.C. Cir. 1991). 

6 EPA has authorized 45 states to administer the NPDES program; the state environmental agency is the permitting authority in 
those states. See [SPA-283]. Technical standards established by the permitting authority determine how 

[SPA-195]. 

7 The proposed CAFO Rule required NMPs to be developed or approved by a certified specialist. See 

8 A general permit covers a category of sources within a geographic area that discharge similar wastes and require the, same effluent 
limitations. 

9 See Argument IV infra, for discussion of the CAFO Rule's unlawful exemption of CAFO land application area discharges from 
Water Quality Based Effluent Limitations. 

10 EPA's Response to Comments explains that despite guidance and "more than twenty years of regulation, there are persistent reports 
of discharge and runoff of manure and manure nutrients from livestock and poultry operations"). 
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11 This issue was raised in public conunents by the Department of Interior, NRDC, and others. "We believe that the [permit nutrient 
plan] described in this proposal is and essential portion of an effective NPDES permit, and should be included in the permit." 
Response to Comments, Excerpt of U.S. Department oflnterior's Comments, at 13-183 [SUPP JA-49]. 

12 Section 301 pertains to "effluent limitations;" section 302 pertains to "water quality related effluent limitations;" section 306 deals 
with "national standards of performance;" section 307 covers "toxic and pretreatment effluent standards;" and section 403 covers 
"ocean discharge criteria." and 

13 As noted above, EPA says that NMPs are the vehicles for implementing the ELG. 

14 U.S. Department of Interior, NRDC, Sierra Club, and others raised this issue in their conunents. "We also believe that the PNP 
should be developed before the applicant applies for an NPDES permit, so that the PNP is included in the public review process of 
the NPDES permit." Response to Comments, at 13-231. [SUPP JA-6]. 

15 Even assuming, arguendo, that discharges from the land application area are agricultural stormwater, there is no mechanism in the 
CAFO Rule to prevent dry weather discharges. 

16 "Storm water" is defined as "storm water runoff, snow melt runoff, and surface runoff and drainage." 
[SPA-123]. 

17 EPA is required to submit a draft of any significant regulatory action to OMB for review. See 
[JA-2788]. 

5R 

18 The OMB materials are in the Administrative Record at Section 27.2, DCN 500204 and DCN 500205 and at Section 27.3, DCN 
321831. In EPA's Table of Contents for the Administrative Record Index filed with the Court, Sections 27.2 and 27.3 are 
"reserved." EPA counsel has informed Environmental Petitioners that EPA does not consider the OMB materials part of the 
Administrative Record. Environmental Petitioners filed herewith a Motion to ClarifY or Supplement the Administrative Record to 
resolve this issue. 

19 Under the old ELGs, in order to meet BPT, facilities were to contain all wastewater and runoff from a 10-year, 24-hour storm. See 
§ For BAT, the standard was raised to encompass a 25-year, 24-hour storm. See 

(2002). 

20 EPA states that total industry compliance costs for Option 2 would be $283.3 million. Option 2 costs for swine, veal and poultry 
account for $70.5 million of this figure. Option 5 costs for swine, veal and poultry CAPOs are estimated by the agency to be 
$167.4 million. See Final Rule Economic Analysis at 3-10, table 3-5 [JA-2337]. 

21 Option 2 compliance costs amount to 3.65% of these revenues. 

22 EPA has used the term "pathogens" in the regulatory context to encompass fecal coliform and other pathogenic contaminants such 
as E. coli. See, e.g., [SPA-337]. 

23 The CWA authorizes the land application of sewage sludge subject to regulations published by EPA. See CWA §§ 405(b) and (d). 

24 40 C.F .R. Part 503 also establishes maximum allowable concentrations for other pollutants, including metals and nutrients 
(nitrogen and phosphorus). See 

25 Although a design standard based on the 100-year, 24-hour storm event sounds like it would be protective, in reality the 100-year, 
24-hour storm event averages only an extra inch of rain compared to the 25-year, 24-hour storm event. See Technical Paper No. 40, 
referenced in, Final Rule Loads Analysis, Appendix C, at 101 [JA-1667]. 
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Gilinsky, Ellen[Gilinsky.EIIen@epa.gov] 
Stoner, Nancy 
Fri 11/1/2013 10:47:59 AM 
Fw: November 4th - Final Administrator's Report 

From: Pieh, Luseni 
Sent: Thursday, October 31, 2013 6:19:25 PM 
To: Pieh, Luseni 
Subject: November 4th - Final Administrator's Report 

Good evening, 

Attached please find the Administrator's Report for the week of November 4th. 

Thank you, 

Lou 

Lou Pieh 

White House Liaison 

Environmental Protection Agency 

Direct: 202-564-3580 

Cell: 202-365-8562 
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Stoner, Nancy 
Thur 10/31/2013 4:28:36 PM 
Stoner standards for this year 

Starts on p. 5. 
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